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Is the Holiness Code Law?                                                              
An Assessment Based on Semantic Observations, Form Critical 
Observations, and a Criteriology from the Anthropology of Law 

Matthias R. Hopf (Zürich) 

Abstract 
It is far from clear that the Holiness Code actually represents “law”, in spite of this labelling since August 
Klostermann. There are some aspects indicative of that, whereas there are others speaking against such a 
designation. To discuss the questions surrounding the nature of HC, the paper uses a multi-pronged approach, 
adopting emic, as well as etic perspectives. Specifically, this contribution draws on methodological and her-
meneutical insights from the anthropology of law (Pospíšil, Fikentscher, Pirie), but also revisits semantic, and 
form critical arguments. Furthermore, two levels of distinction are introduced to establish a more nuanced 
assessment: a differentiation between ius (i. e. historically applied provisions), and leges (oral or written 
provisions; cf. Pospíšil), and a distinction between the macro- and the micro-level. As a result, the picture of 
HC as a kind of “artificial law” emerges, i. e. an intentionally shaped composition incorporating legal, cultic 
(legal), ethical, and further elements, which presents itself in the guise of “law”. 
 
It is commonplace to call Lev 17–26 the “Holiness Code”, implying that this textual corpus 
resembles a legal collection, if not even a unified legal code.1 This naming tradition, and in 
many cases even the assessment behind it, is only rarely discussed explicitly.2 In this paper, 
I would like to tackle this question anew. For this, I will revisit some semantic and form 
critical aspects, and I will add a new and differentiated interpretation based on arguments 
taken from legal anthropology. I will show that H (as the Holiness Code is going to be ab-
breviated, here) indeed can be called “law”, but only in very large quotation marks and not 
in the traditional sense. In fact, H seems to be a literary stylization of “law”. 
 

                                                
1   This tradition is rooted in the use of the name „Heiligkeitsgesetz“, which started with August Kloster-

mann: Ezechiel und das Heiligkeitsgesetz, in: idem, Der Pentateuch. Beiträge zu seinem Verständnis und 
seiner Entstehungsgeschichte, Leipzig 1893, 368–418. 

2   The most extensive discussion of this question in recent times has probably been presented by Jan Joosten, 
People and Land in the Holiness Code. An Exegetical Study of the Ideational Framework of the Law in 
Leviticus 17–26 (VT.S 67), Leiden 1996, 17–27. A more detailed summary of the different takes on this 
issue are to be found in Matthias Hopf, Recht, Ethos und Heiligkeit. Eine rechtshermeneutische und 
rechtsanthropologische Studie zum Heiligkeitsgesetz (Lev 17–26), Habilitationsschrift University of Zu-
rich, Zurich 2022, 3–6 (chapter A.2.1). In chapter C of this work, there will also be a more comprehensive 
presentation of the whole argument of this paper. 
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Matthias R. Hopf 98 

ius or leges? 

Before I proceed to the analysis itself, I need to address one fundamental point: Which kind 
of “law” are we talking about? Leopold Pospíšil, a legal anthropologist (1923–2021), raised 
this question with his basal differentiation between ius, on the one hand, and leges, on the 
other. The ius, in his definition, is the “living” law, i. e. the specific decisions in the actual 
practice of law. By contrast, he uses the term leges to describe the various regulations and 
norms in a legal system.3 This distinction is, of course, due to the nature of Pospíšil’s ap-
proach, which is grounded in anthropological field studies of living societies.4 Despite this 
difference to Hebrew Bible textual scholarship, I think this distinction has an epistemic value 
for our field of work, as well, and we should pay more heed to it. This is especially because 
Fernanda Pirie, an Oxford legal anthropologist, has shown recently that laws can – and often 
will – be a system of thought separate from legal practice (at least to a certain degree). Indeed, 
there are numerous historic and living legal systems, in which the legal decisions of the ius 
might not reflect what is included in the codified leges. Conversely, leges can, but need not 
always be the obligatory basis for the ius; still, even if the latter is the case, they will have 
some impact on the legal discourse, and society, in general, which justifies calling them le-
ges.5 Accordingly, ius and leges each have their own right to be analysed independently. 

The question with respect to H is, if it can be described as ius and/or as leges. In fact, I 
am very hesitant regarding the former. The main reason for this is that we cannot be sure if 
it ever was applied historically. We do not have any reliable sources for that, as the only “case 
description” in Lev 24,10–23* is the narrative stylization of a “case”.6 At the same time, the 
rabbinic discussions on the application of the provisions in H7 are much later and they reflect 
the authoritative status of these texts in Rabbinic times rather than in Biblical times. With 
this lack of clear evidence, there is no conclusive to tell the historical legal status of H, since 
the incorporation into the canon itself is, in my view, not proof enough, as this probably 
followed a much more complex, and not only a legal rationale. Still, I would like to stress 
that I do not propose that H as a whole was definitely not ius; but it cannot be positively 
determined either, based on the given corpus of data. 

The question, if H should be seen as leges, however, can be addressed – and will be dis-
cussed in the following three steps. 

                                                
3  Cf. e. g. Leopold Pospíšil, Anthropology of Law. A Comparative Theory, New York 1971, 2. 
4   This is also, why he sees the ius as the main object of interest for anthropological studies, cf. Pospíšil, 

Anthropology (cf. n. 3), 35 and 37. 
5   Cf. for all of the above Fernanda Pirie, The Anthropology of Law (Clarendon Law Series), Oxford 2013, 

73–105. 
6   This reduces the value of the text as a source significantly, pace Hans Jochen Boecker, Redeformen des 

Rechtslebens im Alten Testament (WMANT 14), Neukirchen-Vluyn 1964, 147f. This has already been 
pointed out by Thomas Hieke: Levitikus 16–27, Freiburg i. Br. 2014, 973, and Jan Chr. Gertz, Die Ge-
richtsorganisation im deuteronomischen Gesetz (FRLANT 165), Göttingen 1994, 145, among others. 
Somewhat more optimistic in his approach is Dylan Johnson, Sovereign Authority and the Elaboration of 
Law in the Bible and the Ancient Near East (FAT.2 122), Tübingen 2020, 154f., when he describes the 
passage as a “rescript”, which, however, remains on the level of ius, on the whole. 

7   See, e. g., the passage on the rare application of the death penalty in mMak 1,10; this stands in clear 
contrast to the number of paragraphs in H, in which a “final” sanction is imposed. 
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Is the Holiness Code Law? 99 

Semantic Observations 

The first series of observations will center on the semantics. In this tendentially emic ap-
proach, I will consider the prominent words that are used to characterize the nature of H. 
These are most often to be found in what I would call “meta-remarks”, i. e. super- and sub-
scriptions, as well as verses and sentences that “step out” of the usual line of provisions and 
take on a commentating stance.8 Within the scope of this paper, I cannot go into too many 
details,9 so I will concentrate on the three most important roots: קקח טפש ,  , and הוצ .10  
First, we should note that the derivative lexemes of these roots predominantly show up in ch. 
18–20 and 26, which establishes some kind of framing for the textual corpus. 
 

chapter 17 18 19 20 21 22 23 24 25 26 
√ קקח  1 5 2 3 0 0 4 2 1 4 
√ טפש  0 3 4 1 0 0 0 1 1 3 
√ הוצ  1 0 0 0 0 1 0 3 0 3 
sum 2 8 6 4 0 1 4 6 2 10 

Table 1: The occurrences of the roots קקח טפש , , and הוצ  in the Holiness Code 
 

Secondly, the verses with these descriptions are in many cases on a higher argumentative 
level, and some of them in key passages. For demonstration purposes, I will give two exam-
ples, the first one being from the introduction to the corpus in Lev 17:2: 

׃רמֹֽאלֵ הוָ֖היְ ה֥וָּצִ־רשֶׁאֲ רבָ֔דָּהַ ה֣זֶ םהֶ֑ילֵאֲ תָּ֖רְמַאָוְ לאֵ֔רָשְׂיִ י֣נֵבְּ־לכָּ֙ לאֶוְ וינָ֗בָּ־לאֶוְ ןרֹ֜הֲאַ־לאֶֽ ר֙בֵּדַּ  

Speak to Aaron and to his sons and to all the sons of Israel and say to them: This is 
the word/thing that YHWH has commanded, saying: 

This verse illustrates the semantic function of the root הוצ  in H: It lays stress on the per-
formative aspect of God’s law-giving, as it is used, here, on the pragmatic level as a kind of 
performative declaration, conveying something like “Hereby I declare the following to be 
your commandments”. Interestingly, the root הוצ  is repeated as noun ( הוצמ ) in the introduc-
tions to the so-called “blessings” and “curses” in Lev 26, verses 3, 14, and 15, creating an 
inclusion for H as a whole. 

The second example is Lev 19:37, the closing verse of one of the most important chapters: 

׃הוָֽהיְ ינִ֖אֲ ם֑תָאֹ םתֶ֖ישִׂעֲוַ יטַ֔פָּשְׁמִ־לכָּ־תאֶוְ֙ יתַקֹּחֻ־לכָּ־תאֶ םתֶּ֤רְמַשְׁוּ  

You shall keep all my statutes and all my ordinances, and do them – I am YHWH. 

In this verse, we see further features characterizing H, here with respect to the roots קקח  
and טפש . As proposed elsewhere, I would argue that טפש  invokes customary, traditional law, 

                                                
  8  For further details on “meta-remarks”, see Hopf, Recht (cf. n. 2), 100 and 217f. (chapters C.2 and D.6). 
  9  See, however, Hopf, Recht (cf. n. 2), 100–129 (chapter C.2). 
10  Not all of these three – or the following, for that matter – might be legal “technical terms”, at least origi-

nally, cf. the profound analyses by Zeev Falk, Hebrew Legal Terms, in: JSSt 5 (1960), 350–354, idem: 
Hebrew Legal Terms II, in: JSSt 12 (1967), 241–244, and idem, Hebrew Legal Terms III, in: JSSt 14 
(1969), 39–44. 
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Matthias R. Hopf 100 

while קקח  indicates a provision newly fixed, i. e. authoritative law.11 The combination of both 
lexemes would, thus, convey that all forms of law – newly introduced ones as well as old 
ones – eventually have their origin in God’s will. 

One interesting detail about the use of nominal derivatives of the three roots is that they 
are predominantly used in the plural. While this could be interpreted as a plural of abstrac-
tion,12 it still contains the notion of plurality.13 Especially contrasted with the use of ּהרָוֹת  in 
the Deuteronomic Code, this points to an understanding of law as a compound of individual 
provisions. Even more importantly, however, the prominent use of the roots קקח טפש , , and 
הוצ  characterizes the textual corpus of H explicitly as law, each of them contributing to the 

understanding of “law”. On this level, it seems appropriate to call H leges – or, at least, to 
regard it as intentionally presented as leges.  

Form Critical Considerations 

In addition to semantic aspects, we also need to account for the question of genre, a partially 
emic, and partially etic issue:14 Does H resemble a legal text under a genre critical perspec-
tive? Of course, a lot could be said in this respect, as well; a comprehensive presentation, 
however, would go beyond the constraints of this article. Still, some short remarks seem to 
be in order. 

At first, I would like to stress that this question needs to be addressed on two levels, as it 
seems advisable to differentiate between the micro- and the macro- level. In other words: 
Can legal genres be perceived on the level of the single provisions, and can we attribute 
characteristics to H as a whole, which would make it a legal text?  

With regard to the former, it is striking that H certainly contains only few provisions that 
follow the traditional casuistic pattern – or at least much fewer than the other legal corpora 
in the Hebrew Bible. According to my count (see table 2 below), a little more than a third of 
all regulations in H15 can truly be called casuistic, and even then, there are many variations 
                                                
11  Cf. Matthias Hopf,  טפשׁמ und קח / הקח  revisited. Neue rechtsanthropologische Impulse für ein altes Unter-

scheidungsproblem, in: ZAW 132 (2020), 632–640. 
12  Cf. Paul Joüon/Takamitsu Muraoka: A Grammar of Biblical Hebrew (SubBi 27), Rom 2006, § 135g. 
13  Cf. Joüon/Muraoka, Grammar (cf. n. 12), § 135a. 
14  Form and genre simply are modern reconstructions to a higher degree than semantic considerations. 
15  I would count 140 paragraphs altogether in H with the following partitioning (applying language and 

content as criteria): Ch. 17: § 1 v. 3–7; § 2 v. 8b–9; § 3 v. 10–12; § 4 v. 13f.; § 5 v. 15f.  
  Ch. 18: § 6 v. 3–5; § 7 v. 6; § 8 v. 7; § 9 v. 8; § 10 v. 9; § 11 v. 10; § 12 v. 11; § 13 v. 12; § 14 v. 13; § 15 

v. 14; § 16 v. 15; § 17 v. 16; § 18 v. 17; § 19 v. 18; § 20 v. 19; § 21 v. 20; § 22 v. 21; § 23 v. 22; § 24 v. 
23a; § 25 v. 23b; § 26 v. 24–30. 

  Ch. 19: § 27 v. 2aγb; § 28 v. 3aα; § 29 v. 3aβb; § 30 v. 4; § 31 v. 5–8; § 32 v. 9f.; § 33 v. 11a; § 34 v. 
11b–12; § 35 v. 13aα; § 36 v. 13aβ; § 37 v. 13b; § 38 v. 14; § 39 v. 15; § 40 v. 16; § 41 v. 17f.; § 42 v. 
19aα; § 43 v. 19aβ; § 44 v. 19aγ; § 45 v. 19b; § 46 v. 20–22; § 47 v. 23–25; § 48 v. 26; § 49 v. 27; § 50 
v. 28; § 51 v. 29; § 52 v. 30aα; § 53 v. 30aβb; § 54 v. 31; § 55 v. 32; § 56 v. 33f.; § 57 v. 35f.; § 58 v. 37. 

  Ch. 20: § 59 v. 2aβ–5; § 60 v. 6; § 61 v. 7f.; § 62 v. 9; § 63 v. 10; § 64 v. 11; § 65 v. 12; § 66 v. 13; § 67 
v. 14; § 68 v. 15; § 69 v. 16; § 70 v. 17; § 71 v. 18; § 72 v. 19; § 73 v. 20; § 74 v. 21; § 75 v. 22–24; § 76 
v. 25; § 77 v. 26; § 78 v. 27. 

  Ch. 21: § 79 v. 1bβ–4; § 80 v. 5; § 81 v. 6; § 82 v. 7; § 83 v. 8; § 84 v. 9; § 85 v. 10–12; § 86 v. 13–15; 
§ 87 v. 17b–23. 
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Is the Holiness Code Law? 101 

in phrasing and structure. Another 20 per cent still exhibit a basic if-then-structure, which 
would allow describing them as “casuistic” in a broader sense. That leaves more than 43 per 
cent of the provisions, which cannot be called casuistic in any way. Thus, only slightly more 
than half of all the paragraphs in H adhere – more or less – to the conventions of ANE legal 
phrasing.16 

 
Chapter 17 18 19 20 21 22 23 24 25 26 Σ 
Casuistic 5 0 1 16 2 11 0 5 9 2 51 
in per cent 100 0,0 3,1 80,0 22,2 68,8 0,0 62,5 60,0 40,0 36,4 
„casuistic“ 0 2 4 1 1 3 9 3 5 0 28 
in per cent 0,0 9,5 12,5 5,0 11,1 18,8 100,0 37,5 33,3 0,0 20,0 
non-casuistic 0 19 27 3 6 2 0 0 1 3 61 
in per cent 0,0 90,5 84,4 15,0 66,7 12,5 0,0 0,0 6,7 60,0 43,6 

 
Table 2: The distribution of casuistic, “casuistic”, and non-casuistic paragraphs in the Holiness Code 
 

Still, as can be also seen from the statistics, there actually does exist some casuistic ma-
terial, e. g. the regulations on loans, slavery etc. in Lev 25. Accordingly, H can at least in 
parts be seen as legal in nature on the micro-level.  

The 43 per cent of non-casuistic regulations, however, need to be reckoned with as well. 
Many scholars call such provisions “apodictic laws”; yet, I would prefer to avoid using that 
category, as it is misleading, speaking from a perspective of legal hermeneutics: Either, such 
provisions follow a basic casuistic order of “if” and “then” with a conditional protasis and 
the description of legal consequences. In that case, I would still call them “casuistic law” (at 
least in quotation marks), even if they follow a different style of phrasing. If they do not 
contain a sanction or any other legal effect, however, they should not be called “law”, but 
rather be seen as ethos, custom, or something of the likes.17 This view follows the lead of 
Leopold Pospíšil’s argument that some kind of sanction or legal consequence is an 

                                                
  Ch. 22: § 88 v. 2.3aβb; § 89 v. 4; § 90 v. 5–7; § 91 v. 8; § 92 v. 9; § 93 v. 10; § 94 v. 11; § 95 v. 12; § 96 

v. 13; § 97 v. 14–16; § 98 v. 18b–20; § 99 v. 21–25; § 100 v. 27; § 101 v. 28; § 102 v. 29f.; § 103 v. 31–
33. 

  Ch. 23: § 104 v. 3; § 105 v. 5–8; § 106 v. 10aγ–14; § 107 v. 15–21; § 108 v. 22; § 109 v. 24b–25; § 110 
v. 27–32; § 111 v. 34b–36; § 112 v. 39–43. 

  Ch. 24: § 113 v. 2aβ–4; § 114 v. 5–9; § 115 v. 14–16; § 116 v. 17; § 117 v. 18; § 118 v. 19f.; § 119 v. 21; 
§ 120 v. 22. 

  Ch. 25: § 121 v. 2aγ–7; § 122 v. 8–16; § 123 v. 17; § 124 v. 18f.; § 125 v. 20–22; § 126 v. 23f.; § 127 v. 
25; § 128 v. 26–28; § 129 v. 29f.; § 130 v. 31; § 131 v. 32–34; § 132 v. 35–38; § 133 v. 39–43; § 134 v. 
44–46; § 135 v. 47–55. 

  Ch. 26: § 136 v. 1; § 137 v. 2aα; § 138 v. 2aβb; § 139 v. 3–13; § 140 v. 14–45. 
16  For more details, see Hopf, Recht (cf. n. 2), 130–136 (chapter C.3.1.1). There, a short survey with respect 

to the Covenant Code (43 % casuistic, 29 % “casuistic”, and a little under 29 % non-casuistic), and the 
Deuteronomic Code (53 % casuistic, 21 % “casuistic”, and 26 % non-casuistic) is also included. 

17  See also Hopf, Recht (cf. n. 2), 136f. (chapter C.3.1.2). Incidentally, this once more confirms the proposed 
proximity of “apodictic laws” and wisdom texts that Gerstenberger has demonstrated decades ago; cf. 
Erhard Gerstenberger, Wesen und Herkunft des “Apodiktischen Rechts” (WMANT 20), Neukirchen-
Vluyn 1965, 110–141. 
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indispensable prerequisite for law.18 Taking all this together, it becomes clear that, on the 
micro-level, H contains a mixture of traditional legal forms, freely formulated legal forms, 
and ethical demands with fluid borders in between.  

On the macro-level of H’s overall structure, we can discern several similarities to a pattern 
rather common in texts from the legal sphere: H sets out with some kind of “privilege law” 
(Lev 17), proceeds to a “main body” of provisions on a variety of issues (Lev 18–25), and 
closes with a passage of “blessings and curses” (Lev 26).19 Accordingly, I would speak at 
least of some sort of “family resemblance” to other “legal collections”, as similar structures 
can be identified in the Covenant Code, the Deuteronomic Code, as well as other texts from 
ANE legal traditions.20 The similarities seem too close to be dismissed as coincidence. There-
fore, this overall structure points to the intentional use of pre-existing forms. However, one 
would still need to “squint” somewhat to see this make-up, as it is not as distinct in H as it is 
in other corpora; especially the “blessings and curses” deviate significantly from the phrasing 
and style of other textual examples, to name only one major difference.21 This ambivalence 
of similarity and disagreement can only be interpreted in a way that the composers of H chose 
to use known genres, but, at the same time, opted for a rather loose approach with a lot of 
“artistic freedom”. This explanation would fit the findings on the micro level, as well. Ac-
cordingly, the peculiarities and characteristic design of H – on the micro- and the macro-level 
– are probably best explained as being symptoms of an intentional compositional use of pre-
existing forms, or – in a nutshell – of H representing a literary stylization of forms and genres 
in the realm of the leges. 

The Perspective of Legal Anthropology 

My final, and major approach is based on insights taken from legal anthropology, and, in 
that, mostly etic in nature. Specifically, I am applying a four part criteriology by Leopold 
Pospíšil. He proposes four “attributes of law”: authority, sanction, obligatio, and intention of 
universal application. In the following, I will briefly outline the nature of each of the attrib-
utes, and then demonstrate, if and how H displays these four features. As a result, we will be 
able to see, if H can be called “law”, phenomenologically speaking. 

                                                
18  Cf. Pospíšil, Anthropology (cf. n. 3), 95. 
19  A more detailed comparison is provided in Hopf, Recht (cf. n. 2), 140–143 (chapter C.3.2). If you reckon 

with a priestly composition in the way e. g. Erhard Blum does (cf. idem, Studien zur Komposition des 
Pentateuch [BZAW 189], Berlin 1990, 325f.), you might even find an (admittedly rather long) “prologue” 
in the priestly salvation history. 

20  This basic structure has been described earlier, see e. g. Eckart Otto, Treueeid und Gesetz. Die Ursprünge 
des Deuteronomiums im Horizont neuassyrischen Vertragsrechts, ZAR 2 (1996), 1–52. For a more de-
tailed summary of the discourse on the relations of ANE vassal treaties and HB texts (especially Deut 28), 
see Hopf, Recht (cf. n. 2), 138–140 (chapter C.3.2). 

21  The differences between Deut 28 and Lev 26 have also been pointed out, among others, by Hans Ulrich 
Steymans: Verheißung und Drohung: Lev 26, in: Heinz-Josef Fabry/Hans-Winfried Jüngling (ed.), Levi-
tikus als Buch (BBB 119), Berlin 1999, 263–307. 
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Intention of Universal Application 

On the whole, there is probably little doubt that the first aspect, universal application, is dis-
cernible throughout all of H, both from a temporal perspective, as well as with respect to the 
addressed social group. Several linguistic features give proof to this intended universality. 
Regarding time, H repeatedly uses explicitly universal phrases like ֻםלָוֹע תקַּח  or ְםכֶיתֵֹרֹדל  (see 
exemplarily Lev 17:7); also, the narrative situation before entering the land of Israel conveys 
the intention that the commandments are supposed to be heeded from now onward22 and for 
all time living in Israel (cf. e. g. Lev 18:3–5).23 

In addition to this temporal aspect, the application of H is also intended universally in a 
social sense, as can be seen from various linguistic features, be they the recurring prohibitive 
forms (e. g. Lev 18:3), the generality of phrases like ִשׁיאִ שׁיא  (e. g. Lev 17:3; 18:6 etc.), or the 
address of all the provisions to all of Israel (see esp. Lev 19:2) – to name but a few. Everybody 
is to abide by God’s commandments. As a matter of fact, it is striking to see that this “every-
body” is not restricted to the primarily addressed Israelites.24 At several points, the sojourner 
( רגֵּ ) is explicitly included in commandments (cf. Lev 18:26,25 among other passages); also, 
Lev 24:22 in combination with Lev 19:34 point to a considerable inclusion of resident aliens 
into the social group of Israel, bestowing upon the former far-reaching, even if not complete 
isonomy.26 The intention of universal application is indeed “universalized” considerably 
through this. 

As a consequence, this seems to indicate a shift from a socially defined realm of authority 
to one conceptualized territorially, as Jonathan Vroom has also proposed.27 However, one 
point needs to be stated a little bit more precisely, in my view: H is rather vague when it 
comes to defining the envisioned territory. In fact, it does not seem to operate with a defined 
territory;28 rather, it seems to presuppose a concept of socially defined territory, as is grasp-
able in phrases like ְּםכֶיתֵֹבשְׁוֹמ לֹכב  (passim in chapter 23). In other words: “Israel” is, where 

                                                
22  Cf. the participle of חבז  in Lev 17:5, which probably conveys the habitual practices of Israelites in the 

desert camp, which is supposed to be discontinued from now on. 
23  For details on this aspect, see Hopf, Recht (cf. n. 2), 145–147 (chapter C.4.1.1). 
24  Probably the largest exception of this is the fact that H seems to address mainly male persons, while 

women are almost not spoken to, at all. Even the commandment prohibiting female sexual contact with 
animals (Lev 18:23b) is phrased in an impersonal way, as opposed to the neighbouring verses that use the 
second person in the singular. Interestingly though, the legal version of this ethical commandment in Lev 
20:16 uses language broadly similar to the respective paragraphs on male transgressions. 

25  This verse refers, at least prima vista, to the preceding provisions in chapter 18. However, as the whole 
paragraph Lev 18:24–30 is designed as a general commandment, and, thus, is part of an extensive network 
of similar meta-remarks, one could also entertain the idea that it is at least transparent to every command-
ment in H. 

26  In any case, interpretations, which see Lev 24:22 only as an additional legal load put on the sojourner (cf., 
e. g. John E. Hartley, Leviticus [WBC 4], Dallas 1992, 410), do not sufficiently account for the related 
verse Lev 19:24; similarly also Annette Schellenberg, Der Mensch, das Bild Gottes? Zum Gedanken einer 
Sonderstellung des Menschen im Alten Testament und in weiteren altorientalischen Quellen (AThANT 
101), Zürich 2011, 378f. 

27  Similarly already Jonathan Vroom, Recasting Mispâṭîm. Legal Innovation in Leviticus 24:10-23, in: JBL 
131 (2012), 27–44. 

28  The lexeme ְּלוּבג  , while abundantly present in the books of Numbers and Deuteronomy, is completely 
missing in H. 
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Israelites constitute the majority, and, thus, dominate the social (and legal) discourse. Hence, 
it might be more precise to speak of a social-territorial realm of authority in H.29 Still in this 
purview, the provisions of H are supposed to be applied universally without regard to ethnic 
affiliation. This fact is further emphasized by the somewhat strange narrative episode in Lev 
24:10–23*,30 which, in spite of its oddity, actually serves a certain purpose: It narrates the 
application of Israel’s law to a trespasser of only partial Israelite descent (cf. Lev 24:10).  

All in all, H clearly meets the criterion of universal application both in a temporal, as well 
as in a social-territorial perspective. 

As an afterthought, there is one peculiarity in H that actually relativizes the intention of 
universal application to a certain degree. The very end of the so-called “curses”-section in 
Lev 26 offers a glimmer of hope: In spite of the many woes that will befall Israel for its 
transgressions against God’s will, God states that, in the end, he will remember his covenant 
with his people. By that, God effectively rescinds the intention of universal application of the 
curses. This might happen, of course, again and again after each of Israel’s transgressions. 
Still historically, the central focus of this passage is probably the exceptional case of the exile. 
Consequently, this would need to be called a “political decision” in Pospíšil’s terminology, 
and not a legal one, as it is meant as an exception, not a rule.31 In fact, this might be a quite 
accurate description of God adhering to his covenant despite all.32  

Authority 

The second attribute in Pospíšil´s concept is authority. In his use, it describes a living person 
or group of people, who makes the legal decisions.33 This criterion, therefore, needs to be 
modified for the needs of textual analyses, which can be done with the help of Wolfgang 
Fikentscher (1928–2015), who worked closely with Pospíšil. In his “Law and Anthropology” 
(22016), Fikentscher proposes to speak of “authorizingness” instead of authority. With this 
obvious Germanism, he probably meant to translate “Autorisiertheit” or “Autorisierung”. In 
other words: The legal institutions and/or the legal provisions need to be acknowledged and 
authorized by the respective social group – at least in some way and not necessarily in a 
formal manner.34 This acceptance of the authoritative character of the ius and/or the leges in 
a society is indeed an indispensable prerequisite for “law”. 

                                                
29  Cf. Hopf, Recht (cf. n. 2), 147–150 (chapters C. 4.1.2–3). 
30  It seemingly stands at odds with nearly all the rest of H, as it is the only narrative passage in the corpus 

(setting aside the narrative framework, of course). Not surprisingly, it has often been identified as a later 
addition, cf. e. g. Christophe Nihan, From Priestly Torah to Pentateuch. A Study in the Composition of 
the Book of Leviticus (FAT.2 25), Tübingen 2007, 513 (see also for further references). 

31  Cf. Pospíšil, Anthropology (cf. n. 3), 78–81. 
32  See also Hopf, Recht (cf. n. 2), 151f. (chapter C.4.1.4). 
33  Cf. Pospíšil, Anthropology (cf. n. 3), 44–78; the most important passages, however, are 49–58 and 63–

65, as Pospíšil dedicates a lot of effort on a specific anthropological issue, namely the universal existence 
of authorities. 

34  Cf. Wolfgang Fikentscher, Law and Anthropology, Munich 22016, 28f. and 34. See also the more elabo-
rate discussion of this issue in Hopf, Recht (cf. n. 2), 88f. (chapter C.1.2.1). 
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When we look at H, it is evident that it meets this criterion at least in two ways: The most 
obvious one is the textual presentation of God formulating the provisions, which stresses 
their supposed divine origin, and puts, thus, forward a claim of authority.35 In fact, speaking 
from a perspective of legal anthropology, the depiction of law as originating in some sort of 
cosmic order is a rather common feature.36  

However, a second element should not be underestimated: the figure of Moses. The tra-
dition of Moses being the central figure of Israelite law was probably something that had 
already come down to the composers of H. At that time, Moses likely was established as the 
paradigmatic authority in emerging Judaism. It is, therefore, instructive to see, how H uses 
Moses as a means to convey authority. At first, it needs to be stated that H does it in a much 
more subtle and less prominent way as e. g. the Deuteronomic Code. In my opinion, however, 
it would be wrong to dismiss out of hand that Moses has a part in this respect. Specifically, 
the narrative of Lev 24,10–23* plays a significant role: It portrays Moses as the central legal 
authority in the desert camp – specifically not only as the mediator of law, but also as legal 
decision maker, i. e. as a judge.37 In other words: The narrative describes the authority of 
Moses not as merely theoretical, but as practical as well. Moses is portrayed as the authori-
tative interpreter of God’s will, and as the authority that passes on God’s judgement. It is 
hard not to see a subtle historical claim of authority by a priestly group in the background, 
which sees itself as the rightly heirs of Moses’ authority.38 This is, of course, not to be un-
derstood as a fixed and formalized “office of Moses”,39 but, at least, it would point to a Mo-
saically guaranteed authority, which legitimizes H and its provisions, and in which the liter-
ary figure of Moses plays a significant role.40 

                                                
35  The inclusion of H into the canon also implies a certain social acceptance of this claim, at least on a 

theoretical basis. Still, this alone is not an indicator of H’s legal status with respect to its historical appli-
cation as ius, as I have argued above.  

36  Cf. Pirie, Anthropology (cf. n. 5), 126f. 
37  Moses in Lev 24:10–23* is not the clue- and helpless judge that some scholars take him for, see e. g. 

Jacob Milgrom, Leviticus 23–27. A New Translation with Introduction and Commentary (AYB 3B), New 
Haven 2001, 2105. God speaks to Moses out of his own volition, not because Moses is indecisive. There-
fore, the narration rather seems to portray the incident in a way, in which it imagined such legal disputes 
to be resolved – even if it would go much too far to use this passage to reconstruct some sort of historical 
code of procedure. 

38  This would, in my opinion, be most plausible in a time period shortly after the Exile, in which the returning 
priestly elite had to legitimize its claim to leadership vis-à-vis the leadership structures that evolved in 
Jerusalem in the elite’s absence. In some way, this would correspond to the observations on the discourse 
of power that Julia Rhyder, Centralizing the Cult (FAT 134), Tübingen 2019, 398–407, has put forward, 
even if her dating differs from mine. Cf. also Hopf, Recht (cf. n. 2), 153–156 (chapter C.4.2). 

39  This theory, as e. g. put forward by Hans-Joachim Kraus, Die prophetische Verkündigung des Rechts in 
Israel (ThSt[B] 51), Zollikon 1957, has been abandoned for a long time, see e. g. Herbert Donner, Ge-
schichte des Volkes Israel und seiner Nachbarn in Grundzügen. Bd. 1: Von den Anfängen bis zur Staa-
tenbildungszeit (GAT 4,1), Göttingen 21995, 128. 

40  For this whole section, see also Hopf, Recht (cf. n. 2), 152–156 (chapter C.4.2). 
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Sanction 

Proceeding to the third attribute, I need to clarify the meaning of the term “sanction” at first. 
As Pospíšil points out, this does not only refer to “sanctions” in the narrower sense, but also 
to physical punishments, incarcerations, economic consequence etc. In fact, any legal conse-
quence can actually be called “sanction” in his approach.41 This notion has some merit: Legal 
decisions need to have consequences; law needs to have “teeth”, as is always stressed.42 Still, 
to call some of the consequences envisioned in H “sanctions” (e. g. in the festive calendar), 
would probably be slightly awkward, which is why I distinguish between sanctions in the 
narrower sense (physical punishment, fines, etc.), and other legal consequences. So, the ques-
tion is, which provisions in H do or do not entail certain outcomes. This relates to the already 
discussed issue of casuistic structure, if there is a basic pattern of “if – then”, which outlines 
consequences for certain behaviour and/or situations. 

 
Chapter 17 18 19 20 21 22 23 24 25 26 Σ 
no sanction 0 19 27 3 6 2 0 0 1 3 61 
in per cent 0,0 90,5 84,4 15,0 66,7 12,5 0,0 0,0 6,7 60,0 43,6 
explicit sanction 5 1 1 15 1 3 1 5 0 1 33 
in per cent 100,0 4,8 3,1 75,0 11,1 18,8 11,1 62,5 0,0 20,0 23,6 
legal consequen-
ces 

0 1 4 2 2 11 9 3 14 1 46 

in per cent 0,0 4,8 12,5 10,0 22,2 68,8 88,9 37,5 93,3 20,0 32,9 
 
Table 3: Distribution of provisions without sanctions, with explicit sanctions, and legal consequences43 
 

Applying this question to H, I suggest that about 24 per cent of all the provisions mention 
sanctions in the narrower sense explicitly. In addition to these, just short of another 33 per 
cent of the provisions depict or imply other forms of legal consequences. 

This number depends on the interpretation of the provisions, since in several cases prot-
asis and apodosis blend so much into each other that the casuistic pattern is hard to discern. 
Many of such instances are in the festival calendar, as this example from Lev 23:24–25 might 
demonstrate: 
 

ֹמאלֵ לאֵ֖רָשְִׂי י֥נֵבְּ־לאֶ רבֵּ֛דַּ ֹחבַּ ר֑ ֹחלַ דחָ֣אֶבְּ יעִ֜יבִשְּׁהַ שׁדֶ֙ ֹק־ארָקְמִ העָ֖וּרתְּ ןוֹר֥כְִז ןוֹת֔בָּשַׁ ם֙כֶלָ היֶ֤הְִי שׁדֶ֗ ׃שׁדֶֽ  

׃הֽוָהילַ השֶּׁ֖אִ םתֶּ֥בְרַקְהִוְ וּשׂ֑עֲתַ אלֹ֣ הדָֹ֖בעֲ תכֶאלֶ֥מְ־לכָּ  

                                                
41  Cf. Pospíšil, Anthropology (cf. n. 3), 92–95; this, again, has to do with his analysing living legal systems 

and their decisions. 
42  This is also stressed by Pospíšil, Anthropology (cf. n. 3), 95. 
43  It should be pointed out that this table only coincides with table 2 concerning the lines on “no sanction” 

(tab. 3) and “non-casuistic” (tab. 2), as the category “casuistic” (tab. 2) contains paragraphs from the 
groups “explicit sanction” and “legal consequences” (to a lesser degree, this holds true for the category 
“‘casuistic’”). 
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Speak to the sons of Israel, saying: In the seventh month, on the first day of the month, 
there shall be a day of complete rest, a remembrance of clamor, a convocation of 
holiness. All work of (your) occupations you shall not do; and you shall bring near to 
YHWH (the) fire offering.  

In such provisions, the part of the protasis is basically restricted to the designation of the 
date; all that follows is the apodosis, the “legal consequence”, i. e. what has to happen on this 
date. 

Counting these “sanctions” in the broader sense together with the actual punishments, we 
get to a little more than 50 per cent. This, of course, means that just shy of 50 per cent of all 
the provisions do not contain any sanction or other legal consequence at all; and following 
Pospíšil, this latter half needs to be seen not so much as law, but rather as ethos or customs. 
Thus, phenomenologically speaking, H represents a broad variety of legal provisions and 
ethical demands.44 

obligatio 

This picture becomes even more diverse, when we take into account the last attribute of law, 
which is called obligatio. Pospíšil uses this term to describe the legal bond, the vinculum iuris 
that is established between two parties because of some transgression or event. One aspect 
about this attribute is especially helpful for our purposes, even though Pospíšil uses it to mark 
off an area of no interest to him, namely the realm of religion. Specifically, Pospíšil states 
that, for something to be called law, the legal bond of obligatio needs to be between two 
human parties. If one of the parties is a divine being, it is not law, but religious “taboo”, as 
he labels it.45 Yet, if the rights of a human representative of the deity are infringed, a provision 
is called religious law.46 To illustrate this, I will give three short examples. The first one is 
from Lev 20:27, and exemplifies religious “taboo”: 

ֶיהְִי־יֽכִּ השָּׁ֗אִ־וֹאֽ שׁיאִ֣וְ ׃םֽבָּ םהֶ֥ימֵדְּ םתָֹ֖א וּמְ֥גּרְִי ןבֶאֶ֛בָּ וּתמָ֑וּי תוֹמ֣ ינִֹ֖עדְִּי וֹא֥ בוֹא֛ םהֶ֥בָ ה֙  

A man or a woman, among whom there is a necromancer or a knowing (spirit), shall 
be put to death; they shall be stoned (to death) with the stone, their blood is upon them.  

It cannot be conceived that there are any priestly rights infringed by such actions,47 so it 
is a crime purely against God – which is religious “taboo”. 

The second example is for religious law and found in Lev 21:9: 

                                                
44  For this whole section see also Hopf, Recht (cf. n. 2), 157–159 (chapter C.4.3). 
45  Cf. Pospíšil, Anthropology (cf. n. 3), 81–87. Even though the term “taboo” seems somewhat problematic 

in light of recent insights of religious studies (cf. e. g. Axel Schmidt: Tabu, in: HRWG Vol. 5 [2001], 
160–162), it is a rather established term in HB scholarship and will serve its function here; still, to mark 
off the problem, it will always be put in quotation marks. 

46  Cf. Pospíšil, Anthropology (cf. n. 3), 86. 
47  One could imagine that such infringements of priests’ rights do exist, if one assumed that priestly rights 

to carry out mantic practices were affected. However, as H does not seem to condone such practices at all 
(but see Lev 8:8), we should confine ourselves to the text at hand, which does not give any indication to 
this interpretation. 
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׃ףרֵֽשָּׂתִּ שׁאֵ֖בָּ תלֶלֶּ֔חַמְ איהִ֣ הָ֙יבִ֙אָ־תאֶ תוֹנְ֑זלִ לחֵ֖תֵ יכִּ֥ ןהֵֹ֔כּ שׁיאִ֣ ת֙בַוּ  

When the daughter of a priest profanes herself through prostitution, she profanes her 
father; she shall be burned (to death).  

In this case, the sanctity of a priest is explicitly at stake, so his rights are infringed. Thus, 
I would call it religious law. Of course, in several cases this distinction might blur somewhat, 
especially since some are rather ambiguous as e. g. Lev 19:20–22: 

ֶז־תבַכְשִׁ השָּׁ֜אִ־תאֶ ב כַּ֙שְִׁי־יֽכִּ שׁיאִוְ֠ וֹא֥ התָדָּ֔פְנִ אלֹ֣ ה֙דֵּפְהָוְ שׁיאִ֔לְ תפֶרֶ֣חֱנֶ ה֙חָפְשִׁ אוהִ֤וְ ערַ֗  20

ֹקּבִּ הּלָ֑־ןתַּנִ אלֹ֣ השָׁ֖פְחֻ ׃השָֽׁפָּחֻ אלֹ֥־יכִּ וּת֖מְוּי אלֹ֥ ה֛יֶהְתִּ תרֶ֧  

׃םשָֽׁאָ לי ֹא חתַפֶּ֖־לאֶ הוָ֔היֽלַ וֹ֙משָׁאֲ־תאֶ איבִ֤הֵוְ אֵ֖ דעֵ֑וֹמ להֶ֣  21 
22  וֹת֖אטָּחַמֵ וֹל֔ חלַ֣סְנִוְ אטָ֑חָ רשֶׁ֣אֲ וֹת֖אטָּחַ־לעַ הוָ֔הְי ינֵ֣פְלִ ם֙שָׁאָֽהָ ליאֵ֤בְּ ןהֵֹ֜כּהַ וי֙לָעָ ר֩פֶּכִוְ

פ ׃אֽטָחָ רשֶׁ֥אֲ  
20 And a man, if he lies with a woman (for the) deposition of semen, and she is be-
trothed to a(nother) man, but she has not been ransomed to be free, or freedom has not 
been given to her, there shall be an inquiry;48 they shall not be put to death, since has 
not been freed. 21 And he shall bring his guilt (offering) to YHWH, to the entrance of 
the tent of meeting, a ram of guilt (offering). 22 And the priest shall make atonement 
for him with the ram of guilt (offering) before YHWH for his sin that he has sinned, 
and he shall be forgiven his sin that he sinned. 

On the one hand, there are obviously grievances of a human non-priestly party, namely 
the man to whom the slave girl was promised. Putting the sole focus on this circumstance, 
the provision would need to be seen as profane law. On the other hand, there are several 
features that indicate that God also has grievances because of these actions. The most prom-
inent one is the recurring talk of sins ( אטח ), which are probably best understood as transgres-
sions against God; also, the involvement of a priest points in that direction.49 In the words of 
Jacob Milgron: „The seducer […] is indeed guilty of adultery, if not in the sight of man, | 
then in the sight of God“.50 Accordingly, I would be inclined to classify this provision as 
religious “taboo”. 
 
 
 
 
 
 
 
 
 
                                                
48  The interpretation of this lexeme is an issue of itself that cannot be addressed her; see, however, the 

annotation to the translation in Hopf, Recht (cf. n. 2), 30f. n. 148 (chapter B.3). 
49  The question, if there were oaths included in a betrothal, cannot be addressed here, but it seems at least 

doubtful, as Jacob Milgrom, Leviticus 17–22 (AYB 3A), New Haven 2000, 1673, has shown. 
50  Milgrom, Leviticus 17–22 (cf. n. 49), 1674f. 
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chapter 17 18 19 20 21 22 23 24 25 26 Σ 
ethos 0 19 27 3 6 2 0 0 1 3 61 
in per cent 0,0 90,5 84,4 15,0 66,7 12,5 0,0 0,0 6,7 60,0 43,6 
profane law 0 0 2 8 0 0 1 5 9 0 25 
in per cent 0,0 0,0 6,3 40,0 0,0 0,0 11,1 62,5 60,0 0,0 17,9 
religious  
law 

2 0 2 0 1 9 6 1 1 0 22 

in per cent 40,0 0,0 6,3 0,0 11,1 56,3 66,7 12,5 6,7 0,0 15,7 
religious “taboo” 3 2 1 9 2 5 2 2 4 2 32 
in per cent 60,0 9,5 3,1 45,0 22,2 31,3 22,2 25,0 26,7 40,0 22,9 

 
Table 4: Distribution of ethos, profane law, religious law, and religious “taboo” in H 
 

Using this distinction, my analysis of H shows that it incorporates 18 per cent profane 
law, 32 per cent religious “taboo”, 23 per cent religious law, and 44 per cent ethos, and H is, 
accordingly, a mixed bag of provisions of very diverse provenience. 

One final remark is needed, however: This observation pertains only to the micro-level 
of the regulations. When we think of H as a whole, we still have the general sanction of the 
so-called “curses” in Lev 26:14ff. On this macro-level, any transgression against any rule in 
H is to be understood as an infringement of God’s rights, and, thus, the whole of H is religious 
“taboo”, in principle. Still, the tentative distinction on the level of the regulations shows the 
enormous variety that H is composed of.51 

Summary 

I will sum up this last etic chapter together with the preceding ones: The semantic observa-
tions have revealed a general intention in the text to portray H as “law”, as the recurrent use 
of respective lexemes in key passages makes clear. On the level of form criticism, a slightly 
different picture shows: Admittedly, there are a number of casuistic or “basically casuistic” 
provisions in H, and there is some “family resemblance” to other “legal collections” on the 
macro level. Still, considering the differences, one can, at most, speak of a literary stylization 
of the genre “law”.  

Finally, the etic analyses on grounds of legal anthropology demonstrate that H is a very 
diverse mixture. It includes ethos, profane law, religious law, and religious “taboo”, as the 
sections on the attributes “sanction” and “obligatio” have shown. From a phenomenological 
perspective, H is an “artificial law”, or a “(not so) legal collection” at best, and it incorporates 
a broad variety of legal and non-legal material – intentionally, as it seems. These findings 
imply that H was deliberately stylized as a literary form of law, while its composers were 
probably aware that it was, in fact, not law in a strict sense. In that sense, of course, H can be 
called leges, as this corpus explicitly stakes its legal claim, as has been made clear in the 

                                                
51  For this whole section see also Hopf, Recht (cf. n. 2), 159–167 (chapter C.4.4). 
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sections on the attributes of “intention of universal application” and “authority”. Still, it is 
probably best interpreted as a “system of thought” along the lines of Pirie’s understanding of 
law.52 In substance, H represents an encompassing vision of life and society, including ethos, 
religion, and law – and all that in the literary guise of “law”. 
 

                                                
52  Cf. Pirie, Anthropology (cf. n. 5), 73–105. 
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