OBSERVATIONS ON THE BIBLICAL LEGAL RITUALS
AND IMPLICATIONS FOR THE PRIMAL RELATIONSHIP
BETWEEN LAW AND RELIGION IN ANCIENT ISRAEL AND JUDAH

LIDA PANOV

1. INTRODUCTION

In this paper, I will focus on biblical legal rituals and reflect on what they imply
for the primal relationship between the development of law and the sphere of
religion in ancient Israel and Judah. I will argue that in the presentation of the
legal practice there are often overlaps between law and religion noticeable. In
order to approach the topic, it is first necessary to consider the basic character-
istics of legal rituals. I will then analyze three legal rituals: namely, the symbolic
act of removing shoes, the ritual with a young cow in the case of an unsolved
homicide and the act of piercing a slave’s ear. Afterwards, I will discuss the
religious elements in the depiction of the legal practice in contrast to the devel-
opment of the theologization of law. This will be followed by an overview of the
contributions in the history of research that address the question of the primal
relationship between law and religion. In the end, I present the results of the
examination.

However, I would like to preface with the following remark: While processes
of secularization in procedural law took place in Mesopotamia during the Neo-
Babylonian period,! these processes were probably less pronounced in ancient
Israel and Judah, as indicated by the following religious elements in the depic-
tion of the legal practice: 1. The possibility of cultic evidence at the central sanc-
tuary continued to be relied upon in cases in which rational evidence was not
sufficient for reaching a verdict.? 2. Priests played a role in procedural law and
were involved in proceedings at the central sanctuary alongside the judges.3 3.

! Cf. WELLS, Bruce / MAGDALENE, F. Rachel / WUNSCH, Cornelia: “The Assertory Oath in Neo-
Babylonian and Persian Administrative Texts”, RIDA 57 (2010) 13-29, 19-20; cf. also RIES, Gerhard:
“Zur Strafbarkeit des Meineids im Recht des Alten Orients”, in Festschrift fiir Dieter Medicus zum 70.
Geburtstag, Hg. Volker Beuthien et al. Kéln u.a.: C. Heymanns, 1999, 457-468, 464—468.

2 Cf. the texts Ex 22:6-9; Dtn 17:6-13; Dtn 19:15-17 and the comments in OTTO, Eckart: Deuter-
onomium 12,1-23,15 (HThK.AT). Freiburg i.Br: Herder, 2016, 1470—1472 and the discussion in LEVIN-
SON, Bernard: Deuteronomy and the Hermeneutics of Legal Innovation. New York / Oxford: Oxford
University Press, 1997, 122 und 127-129.

3 Cf. the texts Dtn 17:9—12 and Dtn 19:16-17 and the considerations in OTTO, Deuteronomium 12,1—
23,15, 1542. Cf. also especially the evidence on Neo—Babylonian tablets of the ,,Ebbabar Archive® from
Sippar, where the influence of temple officials in legal matters is depicted: BONGENAAR, A. C. V. M.:
The Neo-Babylonian Ebabbar Temple at Sippar: Its Administration and its Prosopography (Uitgaven van
het Nederlands historisch-archaeologisch instituut te Istanbul 80). Leiden: Nederlands Historisch-
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References to ordeal procedures in biblical texts indicate that the inclusion of
the divine decision in an ongoing legal process was expected according to the
legal thinking of the biblical authors.4 4. When a legal ritual is performed, a legal
provision becomes valid on the basis of a ritual-symbolic act. At the same time,
legal rituals often also feature theological significance or show a connection with
the religious sphere.s

All these aspects that I mentioned are important for the question about over-
laps between law and religion in ancient Israel and Judah. However, in this paper
I can only focus on legal rituals. I turn now to consider the basic characteristics
of legal rituals.

2. CONSIDERATIONS ON THE BASIC CHARACTERISTICS OF LEGAL RITUALS

Legal rituals often involve the implementation of a legal provision and at the
same time refer to a religious context through their symbolism. However, there
are also legal rituals that can be characterized as purely secular ritess: A legal
provision attains its validity as a result of its performance,” without any specific
theological meaning being added to it. At the same time, a sharp distinction be-
tween religious and secular rites can often not be determined. Whether this has
to do with the fact that ancient Israel and Judah belonged to a culture in which

Archaeologisch Instituut te Istanbul, 1997, 17-18 and 21-23 about CT 22; CT 57; Cyr 301; Cyr 318; Cyr
332. CT 22 Publication in: THOMPSON, R. Campbell: Cuneiform Texts from Babylonian Tablets in the
British Museum (part 22). London: British Museum Publications, 1906; Cyr Publication in: STRASS-
MAIER, J. N.: Inschriften von Cyrus, Kénig von Babylon, Von den Thontafeln des britischen Museums
copirt und autographirt (Babylonische Texte Heft 7). Leipzig: E. Pfeiffer, 1890; CT 57 Publication in:
PINCHES, T. G.: Cuneiform Texts from Babylonian Tablets in the British Museum (part 57). London:
British Museum Publications, 1982.

4 Cf. the texts 1 Kings 8:31-32; Num 5:11-31; Ex 32:19-20; Ps 7:4-9; Ps 26:3—-12; Ps 63:12 and the
discussion in PRESS, Richard: “Das Ordal im Alten Testament. 1.”, ZAW 51 (1933) 121-140; JOHNSTON,
Philip S.: “Ordeals in the Psalms?”, in Temple and Worship in Biblical Israel, ed. John Day (Library of
Hebrew Bible / Old Testament Studies 422). London: T&T Clark International, 2005, 271-291; VAN DER
TOORN, Karel: “Ordeal Procedures in the Psalms and the Passover Meal”, V'T 38/4 (1988), 427-445;
SCHMIDT, Hans: Das Gebet der Angeklagten im Alten Testament (BZAW 49). Giessen: A. Topelmann,
1928; MCCARTER, P. Kyle: “The River Ordeal in Israelite Literature”, HTR 66/4 (1973), 403—412.

5 Cf. in particular the asylum legislation and the taking of the altar horns in Ex 21:12-14; Dtn 19:1—
13; 1 Kings 1:50-51 and 1 Kings 2:28; the case of an unsolved homicide and the ritual with a young cow
in Dtn 21:1-9; legal rituals performed by Yhwh himself, such as the raising of hands or the pronouncing
of oaths, cf. on the passages: CONKLIN, Blane: Oath Formulas in Biblical Hebrew (Linguistic Studies in
Ancient West Semitic Volume 5). Winona Lake: Eisenbrauns, 2011, 13-30; cf also VIBERG, Ake: Sym-
bols of Law. A Contextual Analysis of Legal Symbolic Acts in the Old Testament (Coniectanea Biblica
Old Testament Series 34). Stockholm: Almqvist & Wiksell, 1992, 21-31.

® On secular rites, see SUNDERMEIER, Theo: “Art. Ritus. I. Religionswissenschaftlich”, in TRE, Hg.
Gerhard Miiller (Band 29). Berlin / New York: de Gruyter, 1998, 259-265, 260.

7 Cf. SUNDERMEIER, Ritus, 263.
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,religion pervades all of life without everything that is done can be called reli-
giouss must be discussed in the following sections. In addition, the ,,secular*
rites probably also show a certain transcendental character, as the performance
of a legal ritual and the attainment of validity of a legal provision always resulted
in a ,,change in the environment®.

As Theo Sundermeier emphasized, the following principles are essential for
the constitution of rituals: 1. Rites must be performed and cannot be replaced by
speech or thought. 2. Rites repeat themselves, whereby the intervals in which a
rite takes place can vary. 3. As symbolic vehicles, rites refer to something that
lies beyond the rite itself.!o Bernhard Rehfeldt also pointed out that there must
be a certain necessity to perform a legal ritual — meaning that a legal provision
can only be brought about by performing the legal ritual — in order to be able to
describe a legal ritual as such at all:

(...) dass von Rechtssymbolik nur dann zu sprechen ist, wenn die mit ihr
erstrebte Rechtswirkung nach dem Rechte der betreffenden Gemeinschaft auf
keine andere Weise als durch sie hervorgerufen werden kann, ihre Anwen-
dung somit ein objektiv-rechtlich notwendiges, nicht etwa ein von den Par-
teien des jeweiligen Geschiftes gewillkiirtes, also ein bloss zufilliges Erfor-
dernis ist.!!

Another aspect regarding the characteristics of legal rituals relates to the pub-
lic performance before witnesses, as Meir Malul discussed.2 It is clear that the
biblical legal rituals are not depicted as private symbolic acts but rather that the
presence of witnesses during the performance of a legal ritual was therefore rel-
evant. Since the mere performance of a legal ritual ensures the validity of a legal
provision, the presence of witnesses probably had an even more important func-
tion than the written documentation of a legal ritual.!3

I will next examine three biblical legal rituals and ask whether and to what
extent they are connected to the religious sphere.

8 SUNDERMEIER, Ritus, 260.

° REHFELDT, Bernhard: “Begriff und Wesen der Rechtssymbolik”, Studium Generale (Sonderab-
druck) 6. Jahrgang Heft 5 (1953) 288-295, 292 (Translation LP).

10 Cf. this definition in SUNDERMEIER, Ritus, 260-261.

! REHFELDT, Begriff, 289.

12 Cf. MALUL, Meir: Studies in Mesopotamian Legal Symbolism (AOAT 221). Kevelaer: Butzon &
Bercker / Neukirchen-Vluyn: Neukirchener Verlag, 1988, 444.

'3 Cf. the observation that the written confirmation should only be regarded as proof that a legal ritual
had taken place: MALUL, Studies, 450—452.
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3. AN ANALYSIS OF THREE BIBLICAL LEGAL RITUALS

3.1 The Symbolic Act of Removing Shoes

The procedure of taking off one’s shoes is primarily known in the context of
avoiding the defilement of a holy place. This context is shown in Ex 3:4-5 and
Jos 5:15:

Ex 3:4-5

“When Yhwh saw that he turned aside to see, God called to him out of the
bush: Moses, Moses! And he said: Here am 1.

SThen he said: Do not come near; put off your shoes from your feet, for the
place on which you are standing is holy ground.

Jos 5:15
And the commander of Yhwh’s army said to Joshua: Put off your shoes from
your feet; for the place where you stand is holy. And Joshua did so.

Other passages testify to the act as one of humiliation, which is expressed in
the depiction of removing shoes as a mourning custom in Ez 24:17 or by throw-
ing the shoe of Yhwh towards Edom in Ps 60:10:14

Ez 24:17

Sigh, but not aloud; make no mourning for the dead. Bind on your turban,
and put your shoes on your feet; do not cover your lips, nor eat the bread of
mourners.

Ps 60:8 (=Ps 108:9)
Moab is my washbasin; upon Edom I cast my shoe; over Philistia I shout in
triumph.

In Dtn 25:8-10, the symbolic act of taking off one’s shoes is narratively
linked to the act of spitting:

Dtn 25:8-10

Then the elders of his city shall call him, and speak to him: and if he persists,
saying: I do not wish to take her, °then his brother’s wife shall go up to him
in the presence of the elders, and pull his sandal off his foot, and spit in his
face; and she shall answer and say: So shall it be done to the man who does

!4 Cf. also STOREK, Deborah: Eine Moabiterin wird Teil des Gottesvolks. Intertextuelle und rechtliche
Deutungen der Ehe im Buch Ruth (Diss. masch.). Jerusalem, 2021, 329-330.
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not build up his brother’s house. '°And the name of his house shall be called
in Israel, The house of him that had his sandal pulled off.

Here the removal of shoes takes on additional meaning and becomes im-
portant for the legal context, but one can still perceive a more original context in
which the removal of shoes was understood as an act of shaming and humilia-
tion.

Ruth 4:7-8

"Now this was the custom in former times in Israel concerning redeeming and
exchanging: To confirm a transaction, the one drew off his sandal and gave
it to the other, and this was the manner of attesting in Israel. 8So when the
next of kin said to Boaz: Buy it for yourself, he drew off his sandal.

In Ruth 4:7-8, the procedure of removing shoes is also placed in a legal con-
text. Two different nuances of the legal ritual become apparent here: V. 7 shows
that the exchange of shoes — one gives his shoe to the other party — was used to
confirm an agreement.!'s However, V. 7 is probably a secondary insertion in the
text.!'s In V. 8, the words of the redeemer ,,you acquire it for yourself* (7> 71p)
and the subsequent removal of shoes show that the redeemer now refuses to con-
clude a legal transaction, namely the purchase of the field.”

In Dtn 25:9, on the other hand, the brother-in-law does not remove the shoe
himself, but it is the widow who does so. Accordingly, Dtn 25:8—-10 does not
address the topic of the renunciation of rights, as in Ruth 4:7-8, but the depriva-
tion of rights.!8 However, this is not presented as a public recognition that the
surviving brother will now not marry the widow and that his levirate rights will
now be withdrawn. Otherwise, the act of removing shoes should also occur in
the story in Gen 38:8-9, in which Onan refuses to take Tamar as his wife. In this
story however, Onan does not take off his shoes, but lets his seed fall to the
ground. !

In Dtn 25:8-10 it is noticeable that the deprivation of rights refers to the right
of inheritance, as Eckart Otto already pointed out: According to the levirate reg-
ulations, it would be the brother-in-law’s duty to marry his deceased brother’s
wife, but he cannot be forced to do so, as a levirate marriage causes many dis-
advantages for the brother-in-law: Descendants resulting from the marriage are

15 Cf. also OTTO, Eckart: Deuteronomium 23,16-34,12 (HThK.AT). Freiburg i.Br.: Herder, 2017,
1851.

16 Cf. STOREK, Moabiterin, 327-328.

7 Cf. OTTO, Deuteronomium 23:16-34:12, 1851-1852.

¥ Cf. OTTO, Deuteronomium 23:16-34:12, 1852.

!9 Cf. this observation already in THOMPSON, Dorothy and Thomas: “Some Legal Problems in the
Book of Ruth”, V'T 18 (1968), 79-99, 93.
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considered descendants of the deceased brother. At the same time, however, the
surviving brother would have to provide for the descendants into adulthood. Dtn
25:5-10 regulates the procedure in the event that the brother-in-law refuses to
marry the widow: Since the brothers lived together (Y717° °1R 12w °3), the inher-
itance is still undivided. After the death of one brother, his share of the inher-
itance would go to the surviving brother. However, if he refuses to marry his
brother’s wife, he is also deprived of the right to take over his brother’s share.
The legal ritual of the widow removing the shoes from the surviving brother
makes this provision legally valid.2 When asked what happened to the share of
the deceased brother in this case, the obvious conclusion is that it went to the
widow: This ensured that she was provided for, as she was left without a spouse
due to the surviving brother’s decision and was therefore dependent on financial
support.

The description that the handing over of shoes was used in legal matters can
also be found in Nuzi texts. Tablet H 17 reads:

Thus (says) Artilla son of Nihriya: Ummitura, my daughter, into daughtership
as (5) guaranty to Kasi son of Sharmushta I have given. And I from Kasi in
exchange for my guarantee one robe, (10) and one (pair of) boot(s) have re-
ceived; and I have assigned Kasi in my stead to the court and he will appear
in my lawsuit. (15) If Kasi prevails in the lawsuit, he will take my daughter
and give her as wife to whomever he pleases; (20) the money for her Kasi
will take. If Kasi [~ — —] in the lawsuit, 10 shekels of silver from [— — —] for
my daughter (25) he shall receive. Whichever among them breaks the con-
tract shall furnish one mina of silver and one mina of gold. This tablet was
written (30) in the Mahirimar (gate) of Nuzi. 5 witnesses; 6 seals.2!

Based on this Nuzi document, E. A. Speiser interpreted Ruth 4:7 to mean that
the handing over of a shoe served as payment for acquiring a certain right.>> This
interpretation comes close to what has already been observed above for Ruth
4:7, namely that the handing over of a shoe could be used as a symbolic confir-
mation of a legal agreement. In the Nuzi text, however, a different meaning is
apparent. Here Ummitura, daughter of Artilla, is given to Kasi as a guarantee for
a pending lawsuit and, in return, Kasi gives Artilla a coat and a shoe. The shoe
and coat thus function in the Nuzi text as a guarantee, or pledge, that the trial
will take place and that the parties will appear on the day of the trial (cf. lines 1—
14).3 The use of the shoe and the coat as pledges also corresponds to other

20 Cf. this analysis in OTTO, Deuteronomium 23:16-34:12, 1850—1852.

2! Tablet H 17: AASOR 10, 63—64; cf. the reference to the Nuzi document in THOMPSON, Problems,
91.

22 Cf. SPEISER, E. A.: “Of Shoes and Shekels”, BASOR 77 (1940) 15-20, 17-18.

23 Cf. also the interpretation in THOMPSON, Problems, 91.
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depictions in the biblical and non-biblical material. For example, in Ex 22:26—
27 we find the statement?+:

2Tf ever you take your neighbor’s garment in pledge, you shall restore it to
him before the sun goes down; ?’for that is his only covering, it is his mantle
for his body; in what else shall he sleep? And if he cries to me, I will hear,
for I am compassionate.

An important non-biblical example in which the mantle is mentioned as a
pledge can be found in the Yavneh Yam Ostrakon (Mezad Hashavyahu):

Let my lord the governor hear the word of his servant. Thy servant, (behold,)
thy servant was reaping in Ha-sar-asam, and thy servant reaped and finished,;
and I gathered in about a ynm before my rest. When thy [se]rvant had
fin[ished] his reaping, he gathered in about a ynm, and there came Hashabiahu
the son of Shobai, and he took thy servant’s garment. After I had finished my
reaping, that is a ynm, did he take thy servant’s garment. And all my brethren
will witness on my behalf, they who reap with me in the heat [of the sun], my
brethren will witness on my behalf ‘Verily’, I am free of gu[ilt. Restore] my
garment. And I will pay the governor in full to rest[ore my garment] ——— thy
[se]rvant, and be not helpless to save. — ——25

The act of removing shoes as a biblical legal ritual is probably a variation or
further development of a legal symbolic act that is found in a total of nine other
Nuzi texts: ,,Lifting the foot and placing the foot™.2c The relevant passages in the
Nuzi texts reveal the following recurring basic pattern: P1 has raised his foot
from the ground and placed P2’s foot on it.? Document SMN 2338 from Nuzi is
mentioned here as an example:

My foot from my fields and houses I have lifted up, and the foot of Urhi-
Sharri I have placed.?

24 For further biblical evidence, see THOMPSON, Problems, 91.

% Yavneh Yam Ostrakon (Mezad Hashavyahu), publication and translation in: NAVEH, Joseph: “A
Hebrew Letter from the Seventh Century B.C.”, Israel Exploration Journal 10/3 (1960) 129-139, 130—
131, 134-135.

26 Cf. this title and the list of corresponding Nuzi texts in MALUL, Studies, 381. In four of these
documents from Nuzi, the property is not explicitly mentioned, which is why they have also been inter-
preted as a ritual used in an adoption procedure. Cf. CASSIN, Elena: “Symboles”, in Symboles de cession
immobiliére dans [’ancien droit Mésopotamien, ed. Idem (I’ Année sociologique 3). Paris: Pr. Univ. de
France, 1952, 107-161.

27 Cf. the identification of this pattern in MALUL, Studies, 381.

% Document SMN 2338: EN 9/2 158.
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With the implementation of this legal symbolic act, the provision becomes
legally valid that the former owner may no longer set a foot on the property.? It
is clear that this legal ritual was used in the transfer of property.® If it was im-
portant that the new owner’s foot was placed in exactly the same place where
the old owner’s foot was removed, the additional meaning would be that the new
owner is now following in the footsteps of the previous owner.

Overall, it can be concluded that the symbolic meaning of removing shoes
could be important for a religious setting (cf. Ez 24:17; also Ex 3:4-5 and Jos
5:15), although it was primarily significant in a legal context, as comparisons
with the ancient Near Eastern sources show.

3.2 The Legal Problem of an Unsolved Homicide and the Ritual with a Young
Cow in Dtn 21:1-9

I am going to discuss now a second example, namely the legal problem of an
unsolved homicide and the ritual with a young cow. A particularly enigmatic
symbolic act is found in Dtn 21:1-9. In V. 1, the following legal problem is
described in the structure of a protasis: A body (?71) is found in an open field
and no one knows who killed him (31377 °» ¥711 RY), meaning there are no wit-
nesses. From V. 2 onwards, the apodosis begins and, as shown in other biblical
texts such as Ex 22:6-10; 17:6—13; Dtn 19:15-18; Num 5:13, an attempt is now
made to find a supra-rational solution to the legal case, since it cannot be clari-
fied by the evidence of witnesses: A ritual is performed.

Dtn 21:1-9

'If in the land which Yhwh your God gives you to possess, any one is found
slain, lying in the open country, and it is not known who killed him,

2then your elders and your judges shall come forth, and they shall measure
the distance to the cities which are around him that is slain;

3and the elders of the city which is nearest to the slain man shall take a heifer
which has never been worked and which has not pulled in the yoke.

4And the elders of that city shall bring the heifer down to a valley with run-
ning water, which is neither plowed nor sown, and shall break the heifer’s
neck there in the valley.

5And the priests the sons of Levi shall come forward, for Yhwh your God has
chosen them to minister to him and to bless in the name of Yhwh, and by
their word every dispute and every assault shall be settled.

®And all the elders of that city nearest to the slain man shall wash their hands
over the heifer whose neck was broken in the valley;

2 Cf. also LACHEMAN, Ernest René: “Note on Ruth 4:7-8", JBL 56/1 (1937) 53-56, 53.
30 Cf. MALUL, Studies, 384 and 391.
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"and they shall testify: Our hands did not shed this blood, neither did our eyes
see it shed.

8Forgive, Yhwh, thy people Israel, whom thou hast redeemed, and set not the
guilt of innocent blood in the midst of thy people Israel; but let the guilt of
blood be forgiven them.

°So you shall purge the guilt of innocent blood from your midst, when you
do what is right in the sight of Yhwh.

This peculiar ritual contains the thematic elements: the ,,stream®, the ,,cow*
and ,,washing hands* and it allows several possible interpretations: Is the break-
ing of the cow’s neck a sacrificial act? Is it a vicarious act that stands for the
perpetrator? Or should it be interpreted as a warning that the representatives of
the city will deal with the perpetrator in the same way in the event of any future
non-negligent homicide? Or is the performance of the ritual intended to remove
the event from the community?3!

Before examining the significance of Dtn 21:1-9 for the present context, a
few remarks on the literary history are necessary. The text appears to be incon-
sistent. The phrase 7nwA? 72 101 A% M7 WX does not fit with the casuistic
style in V. 1, but must have been added later, following the example of other
land gift formulas within Deuteronomy.® It is also possible that V. 2 does not
belong to the basic text due to the distinction made by the 2. Pers. Sg.33 A further
argument for a later addition can be made on the basis of a comparison with §IV
(KBo 6.4: 9-13) of the Hittite law collection: Just as §IV represents an update
compared to §6 of the same collection,** in which a regulation regarding a meas-
urement procedure was introduced in the case of an unsolved homicide on public
territory, the measurement procedure in V. 2 could also represent a later specifi-
cation. Accordingly, V. 3a would then also belong to this later expansion.3 V. 5
interrupts the flow of the text in which the ritual is described and is also strongly
reminiscent of Dtn 17:9—12, where it is also stated that action should be taken in

31 Cf. a description of some of these interpretations in WRIGHT, David P.: “Deuteronomy 21:1-9 as a
Rite of Elimination”, CBQ 49/3 (1987) 387-403, 388-393. Jan Dietrich offered a clear overview of the
history of research. He divided the positions into the following categories of interpretation: ,,Die Tétung
der Kuh ,statt des Morders® und die Beschwichtigung des Totengeistes®, ,,Das Opfer an Ddmonen und
Gotter”, ,,Das Schicksal der Altesten bei Meineid®, ,,Die ,stellvertretende Siihne*, ,,Die ,Wiederholung
der Mordtat® und die Elimination der Blutschuld“. DIETRICH, Jan: Kollektive Schuld und Haftung, Reli-
gions- und rechtsgeschichtliche Studien zum Siindenkuhritus des Deuteronomiums und zu verwandten
Texten (ORA 4). Tiibingen: Mohr Siebeck, 2010, 29-55; for a classification of the explanatory models in
the history of research see also SCHMITT, Riidiger: Magie im Alten Testament (AOAT 313). Miinster:
Ugarit-Verlag, 2004, 329-330.

32 Cf. DIETRICH, Schuld, 72; OTTO, Deuteronomium 12:1-23:15, 1632.

33 Cf. OTTO, Deuteronomium 12:1-23:15, 1632.

3% Cf. these Hittite legal texts in HOFFNER, Harry Angier JR.: The Laws of the Hittites. A Critical
Edition (DMOA Volume XXIII). Leiden / New York / KoIn: Brill, 1997, 20.

35 Cf. DIETRICH, Schuld, 78.
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accordance with the judgment of the Levitical priests, which is why V. 5 was
probably written on the basis of Dtn 17:9—12 and was subsequently incorporated
into the description of the ritual.3¢ The prayer in V. 8a and the paraenesis in V. 9
also need to be regarded as later additions, as they are formulated in the 2. Pers.
Sg. which is different from the structure of the basic text.>?

A comparison with ancient Near Eastern sources sheds light on the signifi-
cance of the ritual act which was performed in the event of an unsolved homi-
cide. After a comprehensive examination of the relevant ancient Near Eastern
sources on the subject of robbery and homicide, Jan Dietrich came to the con-
clusion that the ,,ancient Near Eastern legal texts assign the phenomenon of hom-
icide by unknown hands to the political-legal area of collective liability*3s. Hav-
ing a look at a selection of relevant texts regarding this topic supports this con-
clusion. The Codex Hammurapi, for example, states:

§ 22 ,If a man commits a robbery and is then seized, that man shall be killed.*
§ 23 ,,If the robber should not be seized, the man who has been robbed shall
establish the extent of his lost property before the god; and the city and the
governor in whose territory and district the robbery was committed shall re-
place his lost property to him.*

§ 24 If a life (is lost during the robbery), the city and the governor shall
weigh and deliver to his kinsmen 60 shekels of silver.*3?

§ 23 contains the provision that in the event of an unsolved robbery, the com-
munity must compensate the injured party for the stolen property. In the case of
robbery-murder, the community must pay a financial compensation to the rela-
tives, as specified in § 24. The late Hittite revision in §IV (KBo 6.4: 9-13) of the
Hittite Laws also stipulates that in the case of an unsolved homicide on private
property, the owner must pay financial compensation to the heirs. As in Dtn
21:2, a measurement procedure applies if the homicide occurred on public

36 Cf. OTTO, Deuteronomium 12:1-23:15, 1633.

37 Cf. DIETRICH, Schuld, 86-87. On the thesis that Dtn 21:1-9 was originally based on a magic act
that was not yet connected with Yhwh, cf. ELHORST, H. J.: “Eine verkannte Zauberhandlung (Dtn 21:1—
9)”, ZAW 39 (1921) 58-67, 66—67.

38 DIETRICH, Schuld, 226 (emphasis in italics in the original, translation LP); cf. the differentiation
by Konrad Schmid: ,,.Die Auffassung, dass die Anfinge der Geschichte des Strafrechts durch Kol-
lektivhaftung geprigt gewesen sei, kann man mit Fug und Recht bezweifeln (...). Das heisst nicht, dass
der Gedanke der Kollektivschuld diesen Kulturen unbekannt gewesen ist — im Gegenteil —, doch begegnet
er eben im wesentlichen in charakteristisch anderen Zusammenhéngen als in Gesetzessammlungen.*
ScHMID, Konrad, “Kollektivschuld? Der Gedanke libergreifender Schuldzusammenhénge im Alten Tes-
tament und im Alten Orient”, ZAR 5 (1999) 193-222, 195.

39§ 22-24 Codex Hammurapi (English), transcription and translation in: ROTH, Martha T.: Law Col-
lections from Mesopotamia and Asia Minor, ed. Piotr Michalowski (Writings form the Ancient World,
Society of Biblical Literature Vol. 6). Atlanta: Brill Academic Publishers, 19972, 76-140, 85.
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property: The residents living within a radius of three miles from the scene of
the crime must bear responsibility for the event.

If a man is found killed on another person’s property, if he is a free man, (the
property owner) shall give his property, house, and 60 shekels of silver. But
if (the dead person) is a woman, (the property owner) shall give (no property,
but) 120 shekels of silver. But if (the place where the dead body was found)
is not (private) property, but uncultivated open country, they shall measure 3
DANNA’s in all directions, and whatever town/village is determined (to lie
within that radius), he shall take those very (inhabitants of the town/village).
If there is no town/village, (the heir of the deceased) shall forfeit (his claim).+

An Egyptian text from the time of Ramses XI (around 1100 BC) also stipu-
lates that in the event of theft, the stolen goods are compensated by the ruler in
office: On a cruise of Wen-Amon to Phoenicia, a theft occurred on his ship in
the harbor of Dor by one of his sailors. Wen-Amon’s report states:

Ich erreichte Dor, eine Stadt der Zakar, und ihr Fiirst Beder liess mir 50 (?)
Brote bringen, ein Mass Wein und eine Rinderkeule. Darauf entfloh ein Mann
von meinem Schiffe, nachdem er gestohlen hatte: (...) Am Morgen stand ich
auf und ging dahin, wo der Fiirst war, und sagte zu ihm: ,Ich bin in deinem
Hafen bestohlen worden. Du bist der Konig dieses Landes, so bist du also
(auch) sein Richter, so suche nach meinem Gelde. (...)* Er sagte zu mir: ,Aber
siehe, ich verstehe nichts von dieser Sache, die du mir vorbringst. Gehorte der
Dieb meinem Lande an und wire in dein Schiff gestiegen, um dein Geld zu
stehlen, so wiirde ich es dir aus meiner Schatzkammer ersetzen, bis man den
Namen deines Diebes ausfindig gemacht hétte; aber der Dieb, der dich beraubt
hat, gehort zu dir und zu deinem Schiff! Bleib ein paar Tage hier bei mir, dann
will ich ihn suchen. ‘4!

Contrary to the method evident in ancient Near Eastern sources, where an
unsolved crime is handed over to the community or to a ruler who represents the
community in order to demand financial compensation or indemnification from
them, according to Jan Dietrich, the problem of ,,endangering the community
through collective guilt“# is present in Dtn 21:1, as ,,the finding of the slain in

40 KBo 6.4 §1V, transcription and translation in: HOFFNER, Laws, 20.

*' Wen—Amon’s account of his journey to Phoenicia, translation in: GRESSMANN, Hugo: Altorien-
talische Texte und Bilder zum Alten Testament (Altorientalische Texte und Bilder zum Alten Testament
1. Nachdruck der zweiten vollig neu gestalteten und vermehrten Auflage 1926). Berlin / Leipzig: de Gru-
yter, 2012, 71-77, 71-72; cf. the reference to this account of Wen-Amon also in Anton Jirku, who referred
to the regulation presupposed in the text as ,,Haftpflicht“: JIRKU, Anton: “Drei Fille von Haftpflicht im
altorientalischen Paléstina-Syrien und Deuteronomium cap. 217, ZAW 79/3 (1967) 359-360.

“2 DIETRICH, Schuld, 226 (emphasis in italics in the original, translation LP).
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the field is seen as a portentous omen“+#. Due to the formal similarity between
omen texts and casuistic legal texts, which both consist of a protasis and apodo-
sis, Dtn 21:1 is an omen proclaiming disaster, as Dietrich emphasizes. Further-
more, the subsequent apodosis is not a legal ritual, but a religious ritual of atone-
ment, as the blood of the slain man in the field endangers the community. This
guilt must be atoned for.# In addition, Dtn 21:1-9 needs to be defined as a ritual
text and not as a legal text according to Dietrich.4s Due to the similarity in content
and structure in particular with the collection of omens summa alu*, Dtn 21:1
can be described as an omen. However, we must consider that the event de-
scribed in V. 1 also clearly poses a legal problem in terms of content.

In terms of the necessity of performing the ritual, Riidiger Schmitt addressed
the fact that Dtn 21:1-9 probably corresponds to general ancient Near Eastern
thinking, where the slain person in the field was understood as a disturbance of
the world order, which then immediately had to be ritually remedied.+” Pamela
Barmash, on the other hand, emphasized that not only the killing but also the
spilled blood itself represented a problem and defiled the land, as is mentioned
in Num 35:33:4

You shall not thus pollute the land in which you live; for blood pollutes the
land, and no expiation can be made for the land, for the blood that is shed in
it, except by the blood of him who shed it.

Barmash also pointed out that to eliminate blood guilt, the perpetrator is usu-
ally executed, but since he cannot be identified and killed in Dtn 21:1-9, the
ritual must be performed.#

43 DIETRICH, Schuld, 226 (translation LP).

4 Cf. DIETRICH, Schuld, 182 and 226.

45 Cf. DIETRICH, Schuld, 94-95.

46 Cf. the description of this omen collection in DIETRICH, Schuld, 191-192; cf. also OTTO, Eckart:
“Keilschriftrechtlicher Hintergrund von Rechtssétzen im Buch Deuteronomium”, in Grenziiberschreitun-
gen. Studien zur Kulturgeschichte des Alten Orients, Festschrift fiir Hans Neumann zum 65. Geburtstag
am 9. Mai 2018, Hg. Kristin Kleber et al. (Altorientalische Publikationen Band 5). Miinster: Zaphon,
2018, 477489, 478.

47 Cf. SCHMITT, Magie, 334; Klaus Koch vermutete, dass die ,,Umgebung des Mérders (...) durch
Hiandewaschen (...) den ihr anhaftenden Teil der Blutsphére von sich entfernen kann. ,,Bei dem Morder
selbst wiren solche Handlungen vergeblich; an ihm haftet das fremde Blut so fest, dass es nur durch
seinen Tod sich wieder von ihm 16st. KOCH, Klaus: “Der Spruch ,Sein Blut bleibe auf seinem Haupt*
und die israelitische Auffassung vom vergossenen Blut”, in Spuren des hebrdischen Denkens, Hg. Bernd
Janowski / Martin Krause (Beitridge zur alttestamentlichen Theologie, Gesammelte Aufsitze Band 1).
Neukirchen-Vluyn: Neukirchener Verlag, 1991, 128-145, 140.

48 Cf. BARMASH, Pamela: Homicide in the Biblical World. Cambridge: Cambridge University Press,
2005, 94.

49 Cf. BARMASH, Homicide, 104.
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It is clear that the legal ritual is enacted in order to extinguish the blood guilt
that has arisen; at the same time, the requirement for a ritual-symbolic act goes
back to the provisions of biblical procedural law: Normally witness testimonies
would be used for the investigation, but since there are no witnesses, as is noted
in V. 1, an alternative procedure is used that is also common in other biblical
legal texts (cf. Ex 22:6-10; Dtn 17:6-13; Dtn 19:15-18): The legal case is to be
resolved through a ritual-symbolic act. As the sources show, in the case of an
unsolved crime in cuneiform law, financial compensation had to be paid by the
community to the injured parties or relatives. In ancient Israel and Judah how-
ever, such a case was moved to the religious sphere and a legal problem was
resolved by religious resources.® As in Ex 22:6-10; Dtn 17:6-13; Dtn 19:15-18
or in passages that contain references to ordeal procedures, it is therefore also
evident in Dtn 21:1-9 that the religious world played a role in legal issues and
was involved when the empirical-rational possibilities of finding a solution
reached their limits.

3.3 Piercing the Ear of a Slave

Another legal ritual is mentioned in Ex 21:5-6 and Dtn 15:16-17: It describes
the procedure that should to be followed if a slave, in the year in which he should

have been freed, prefers to remain in the household in which he served rather
than be freed.

Ex 21:5-6
WM RER X7 %12 DRI NWR DR 217X DX NN 7207 MR 1R OR) 5)
0297 17231 X2 WK DR PITR YXN T 9K IR NPT IR WO ORI IR PITR WA 6)

SBut if the slave plainly says: I love my master, my wife, and my children; I
will not go out free,

®then his master shall bring him to God, and he shall bring him to the door or
the doorpost; and his master shall bore his ear through with an awl; and he
shall serve him for life.

Dtn 15:16-17
AV 17 230 70 NP2 DRI AR 3 TAvn RIX K2 TOX MR 03 M 16)
19 TWYN TNNKRD AR 22 72V 72 M 012721 12K 30N VI DR nnp? 17)

16But if he says to you: I will not go out from you, because he loves you and
your household, since he fares well with you,

50 Cf. OTTO, Hintergrund, 480.
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then you shall take an awl, and thrust it through his ear into the door, and
he shall be your bondman for ever. And to your bondwoman you shall do
likewise.

In contrast to the passage in Deuteronomy, the text of the covenant code con-
tains the requirement that the owner must bring the slave before God ( 1°27X W3
o°m2R7 9X). In addition, not only the door (n?77) is mentioned, but also the door-
post (7). The version in Dtn 15:17 is shorter and reads literally: ,,And you
shall take an awl and put <it> in his ear and in the door.“ The preposition 2 at
n>72 and X2 gives the impression that the door was necessary for the process
of piercing the ear. In Ex 21:6, the door and the doorpost are mentioned before
the process of piercing the ear and the preposition 2 is placed at ¥¥712 after 1iK.
Thus Ex 21:6 merely formulates that the ear must be pierced with an awl. The
phrase, ,,and he shall bring him to the door or to the doorpost®, is parallel to ,,and
his master shall bring him before God*, which is why the door and the doorpost
are linked to bringing him before God.

There is a particular debate in research about how 0°7%877 X should be un-
derstood. In the following, I will discuss only this theophoric element, which is
important for the present context, and not the function of the legal ritual as a
whole.s! The term has often been associated with the ,teraphim®, as these are
equated with %% or 778 in Gen 31:19 / Gen 31:30.32 and in Judg 18:14-20 /
Judg 18:24. In this context, the teraphim have often been interpreted as ,,house-
hold gods®“.s2 The interpretation of the teraphim as a religious figure that was
used in a private household is probably correct. With regard to the function, the
significance for necromancy in particular must be considered because of the pas-
sage in 2. Kings 23:24.53 For Ex 21:6 however, Elohim does not necessarily refer
to Teraphim merely because Teraphim is equated with gods in Gen 31 and Judg
18.54

What is decisive for Ex 21:6 is rather the passage in Ex 22:7, since a parallel
use of the connection 2’77877 2X is found there. The legal problem is as follows:
A homeowner must appear ,,before God* if items have been stolen from his
house that someone else has given him for safekeeping and the thief cannot be

5! For reflections on the function, see HUROWITZ, Victor (Avigdor): “,His Master Shall Pierce his Ear
with an Awl‘ (Exodus 21.6): Marking Slaves in the Bible in Light of Akkadian Sources”, Proceedings of
the American Academy for Jewish Research 58 (1992) 47-77; MALUL, Meir: “What is the Relationship
between Piercing a Slave’s Ear (Ex. 21:6) and Circumcising him within the Passover Sacrifice (Ex. 12:43—
50)?”, ZAR 13 (2007) 135-158.

52 Cf. the discussion in VAN DER TOORN, Karel: “The Nature of the Biblical Teraphim in the Light of
the Cuneiform Evidence”, CBQ 52 (1990) 203-222, 210-211; cf. also LORETZ, Oswald, “Ex 21,6; 22,8
und angebliche Nuzi-Parallelen”, Biblica 41 (1960) 167-175, 175.

33 Cf. VAN DER TOORN, Nature, 215.

5% Cf. this observation in LEWIS, Theodore J.: “Art. Teraphim”, in Dictionary of Deities and Demons
in the Bible (DDD), ed. Karel van der Toorn et al. Leiden: Brill, 19992 844-850, 848.
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traced. He must testify ,,before God* that he did not steal the items himself. It
should also be mentioned that some Nuzi texts exist in which an oath to the //dni,
who are likewise interpreted as household gods, is reported.ss Tablet N IV 347
reads:

The judges to Arshimika said: Swear by the gods against (the plaintiff's) wit-
nesses. And Arshimika swore by the gods against the witnesses.

Based on the connection of Ex 21:6 with Ex 22:7 and the description of an
oath-taking before the //dni in Nuzi texts, the conclusion was drawn that Elohim
is to be identified with //dni.>” In ancient Babylonian trial documents, on the
other hand, a temple or a temple gate is usually documented as the place of the
oath.58 The Codex Eshnunna also mentions that an oath is to be taken at the (tem-
ple) gate:

§ 37 If the man’s house has been burglarized, and the owner of the house
incurs a loss along with the goods which the depositor gave to him, the owner
of the house shall swear an oath to satisfy him at the gate of (the temple of)
the god Tishpak.

It is striking that in § 37 of the Codex Eshnunna the same legal case is men-
tioned as in Ex 22:6—7 explaining why an oath must be taken, namely when one
gives objects to a householder for safekeeping and his house is then broken
into.s!

All these observations now allow a conclusion to be drawn for the interpre-
tation 212K 98 in Ex 21:6: 1. There is a thematic correspondence between Ex
22:6-7 and § 37 of the Codex Eshnunna and the temple gate is mentioned in the
Codex Eshnunna as the place of the oath.2 2. In ancient Babylonian trial

5% Cf. GORDON, Cyrus H.: “o’17X in its reputed meaning of rulers, judges”, JBL 54 (1935) 139-144,
140-141.

56 Tablet N IV 347: JEN 347.

57 Cf. GORDON, 144-139 ,2°19K; cf. also the discussion in DRAFFKORN, Anne E.: “Ilani / Elohim”,
JBL 76 (1957) 216-224.

8 Cf. DOMBRADI, Eva: Die Darstellung des Rechtsaustrags in den altbabylonischen Prozessur-
kunden, Halbband 1, Die Gestaltung der altbabylonischen Prozessurkunden. Der altbabylonische Zivil-
prozess (Freiburger Altorientalische Studien Band 20,1). Stuttgart: F. Steiner, 1996, 79 und 332.

%2 Cf. the observation of the similarity between § 37 Codex Eshnunna and Ex 22,7 already in
FENSHAM, F. Charles: “New Light on Exodus 21,6 and 22,7 from the Laws of Eshnunna”, JBL 78 (1959)
160-161, 160.

60§ 37 Codex Eshnunna, transcription and translation in: ROTH, Martha T.: Law Collections from
Mesopotamia and Asia Minor, ed. Piotr Michalowski, (Writings form the Ancient World, Society of Bib-
lical Literature Vol. 6). Atlanta: Brill Academic Publishers, 19977, 65.

61 Cf. FENSHAM, Light, 160; cf. also LORETZ, Nuzi-Parallelen, 173.

62 Cf. FENSHAM, Light, 160; cf. also LORETZ, Nuzi-Parallelen, 173.
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documents, a temple gate is usually mentioned as the oath site.s* 3. Ex 21:6 and
Ex 22:7 are linked due to the same use of the term 2°79x:7 7X. 4. The phrases ,,and
he shall bring him to the door or to the doorpost* and ,,and his master shall bring
him before God* in Ex 21:6 show a parallelism.

It is therefore true that so-called ,,household gods* are documented in the
biblical material, but they are not meant in Ex 21:6. Rather, the theophoric ele-
ment 07787 OX refers to the God Yhwh. Furthermore, it can be concluded that
Ex 21:6a with ,,and his master shall bring him before God and he shall bring him
to the door or to the doorpost™ stipulates that the process of piercing the ear of a
slave is to take place at the gate of a sanctuary. Since the passage Ex 21:6 in the
covenant code is to be dated before the time of the cult centralization, the loca-
tion where the legal ritual is to be performed can be placed at the entrance of a
local shrine.s

As already noted, the version in Dtn 15:17, on the other hand, contains no
theophoric element and is shorter overall. Furthermore, here the door itself has
a function in the process of piercing the ear and is not merely mentioned as a
place where the legal ritual should take place. The version in Dtn 15:17 thus
shows that the legal ritual is no longer connected to the religious sphere, but that
an attempt has been made to remove the original religious context from it.

4. REFLECTIONS ON THE RELATIONSHIP BETWEEN THE DEVELOPMENT OF LAW
AND THE SPHERE OF RELIGION

4.1. Religious Elements in the Description of the Legal Practice

The analysis showed that the process of removing shoes could have had signifi-
cance in the religious sphere. However, according to the sources it was primarily
important in legal matters and symbolized either the renunciation of rights or the
deprivation of rights on the one hand or — in the case of the handing over of a
shoe — the confirmation of an agreement on the other.ss In the case of the legal
ritual with the young cow, it became clear that the ritual refers to the elimination
of blood guiltee but eventually it was required due to the provisions of biblical
procedural law: If a legal problem cannot be solved on the basis of witness tes-
timony, supra-rational practices become necessary. This shows that methods

3 Cf. DOMBRADI, Darstellung, 79 and 332.

84 Cf. the interpretation that in Ex 21:6 the deity of the local sanctuary is meant and not the household
gods OTTO, Deuteronomium 12:1-23:15, 1366-1367.

%5 Cf. for the interpretation OTTO, Deuteronomium 23:16-34:12, 1851-1852; STOREK, Moabite, 327—
328.

 Cf. BARMASH, Homicide, 104.
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from the religious sphere could be used in certain cases such as an unresolved
homicide. The legal ritual with the piercing of a slave’s ear still contained reli-
gious elements in the older literary version, while the newer version describes a
secular symbolic act. This legal ritual was therefore religiously anchored in its
origins.

The analysis of these legal rituals — as well as texts which could not be dis-
cussed here that dealt with procedural law (cf. Ex 22:6-9; Dtn 17:6-13; Dtn
19:15-17) and ordeal procedures (cf. 1. Kings 8:31-32; Num 5:11-31; Ex
32:19-20; Ps 7:4-9; Ps 26:3—12; Ps 63:12), show that religious elements are in-
cluded in the biblical description of the legal practice. Accordingly, it was pos-
sible to draw on religious practices when implementing legal provisions. More-
over, it is apparent that legal acts were often connected with theological symbol-
ism. These religious elements in the description of the legal practice must be
distinguished from the development of divine law, which is also known as the
theologization of law.s” Political, social and theological factors led to its for-
mation during the 7th century BCE in ancient Israel and Judah.s In the broadest
sense, the development of divine law means that the oldest and originally pro-
fane law collections — namely the laws on homicide, bodily harm and compen-
sation in Ex 21:12-22:14 — were theologized and that legal provisions, which
were initially formulated without reference to God, were linked to the idea of
God as a lawgiver.®

This increased anchoring of the idea of divine law explains why the legal
practice described in the Hebrew Bible was less strongly integrated in the secu-
larization processes that can be observed in Mesopotamia during the Neo-Bab-
ylonian period” and why the theological elements — unlike in the cuneiform law
—were not eliminated but preserved: With the assertion of the idea of God as the

87 Cf. the invention of this expression OTTO, Eckart: Wandel der Rechtsbegriindungen in der Gesell-
schaftsgeschichte des antiken Israel. Eine Rechtsgeschichte des ,Bundesbuches * Ex XX 22-XXIII 13 (Stu-
dia biblica 3). Leiden u.a.: Brill, 1988, 69; OTTO, Eckart: Deuteronomium 1,1-4,43 (HThK.AT), Freiburg
i.Br.: Herder, 2012, 231; cf. also ALBERTZ, Rainer: “Die Theologisierung des Rechts im Alten Israel”, in
Geschichte und Theologie. Studien zur Exegese des Alten Testaments und zur Religionsgeschichte Israels,
Hg. Ingo Kottsieper / Jakob Wohrle (BZAW 326). Berlin / New York: de Gruyter, 2003, 187-207.

%8 Cf. these factors in OTTO, Eckart: “Art. Recht/Rechtstheologie/Rechtsphilosophie I. Recht/Rechts-
wesen im Alten Orient und im Alten Testament”, in TRE, Hg. Gerhard Miiller (Band 28). Berlin / New
York: de Gruyter, 1997, 197-209, 204.

% Cf. OTTO, Wandel; SCHWIENHORST-SCHONBERGER, Ludger: Das Bundesbuch (Ex 20,22-23,33).
Studien zu seiner Entstehung und Theologie (BZAW 188). Berlin / New York: de Gruyter, 1990; SCHMID,
Konrad: “Divine Legislation in the Pentateuch in Its Late Judean and Neo-Babylonian Context”, in The
Fall of Jerusalem and the Rise of the Torah, ed. Peter Dubovsky et al. (FAT 107), Tiibingen: Mohr Sie-
beck, 2016, 129-153, 129 and 141; OTTO, Deuteronomium 1,1-4,43, 231; SCHENKER, Adrian: “Die Ana-
lyse der Intentionalitdt im Bundesbuch (Ex 21-23)”, ZAR 4 (1998) 209-217, 209; OTTO, Eckart: “Vom
Profanrecht zum Gottesrecht”, TRu 56 (1991) 421-427.

7 On processes of secularization Mesopotamia during the Neo-Babylonian period see WELLS / MAG-
DALENE / WUNSCH, Assertory Oath, 19-20.
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source of law, the depiction of the legal practice remained connected with reli-
gious actions and theological thinking.

In addition, it is evident that the findings of theological elements in the legal
practice can provide important answers to the question of the primal relationship
between law and religion in ancient Israecl and Judah. However, there is a con-
siderable disagreement among researchers on this question: While some empha-
size a connection between law and religion that has always been perceptible,
others point in the opposite direction, underlining the original separation. Some
of the different research opinions on this topic are presented in the following.

4.2 History of Research on the Primal Relationship between Law and Religion

Already Julius Wellhausen has explored this question in his work ,,Prolegomena
zur Geschichte Israels“: There, he described the initially archaic practice of reli-
gion on the bamot, which he pays special tribute to on the title page of the sub-
chapter ,,Geschichte des Kultes* with the words from Romans 2:14 ,,Legem non
habentes naturaliter quae legis sunt faciunt“.” These natural religious acts were
then increasingly systematized through the emergence of legislation.”? Wellhau-
sen understands the entire Pentateuch as law,? which he divides into the sources
JE, D and P and it is well-known that these observations were of immense im-
portance for the subsequent research on the Pentateuch. Wellhausen’s conviction
that the path out of an intuitive archaic religion led to the implementation of
precise regulations for the practice of religion based on the formation of the law
is also apparent on the title page in the sub-chapter ,,Israel und das Judentum®,
where it says: ,,Das Gesetz ist zwischeneingetreten.*’* Or it is also clearly ex-
pressed on the last page of his work:

Das Heidentum in Israel, gegen welches die Propheten vergebens protestir-
ten, ist auf seinem eigenen Gebiete vom Gesetz innerlich iiberwunden, und
der Kultus, nachdem die Natur darin ertdtet worden, zu einem Panzer des
supranaturalen Monotheismus gemacht.”s

According to Wellhausen we need to understand ,,die Rechtsgeschichte als
Differenzierungsprozess des Rechts aus kultischem Ursprung 7, as Eckart Otto

" WELLHAUSEN, Julius: Prolegomena zur Geschichte Israels (1905), Berlin / Boston: de Gruyter,
Reprint 2018, 15.

2 Cf. WELLHAUSEN, Prolegomena, 15-162.

3 Cf. WELLHAUSEN, Prolegomena, 6.

4 Cf. WELLHAUSEN, Prolegomena, 361.

7> WELLHAUSEN, Prolegomena, 424.

7 OTTO, Wandel, 73.
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put it. Otto himself came to a different conclusion, primarily on the basis of a
detailed analysis of the covenant code:

Familiares Recht als Sanktionsrecht stand in Form und Funktion geschieden
neben dem kasuistischen Recht als iiberfamiliarem Konfliktregelungsrecht
und dem von diesen Rechten unabhingigen Sakralrecht als Gottesrecht. Der
Israelit lebte also gleichzeitig in mehreren, sich iiberlagernden Rechtskreisen,
die an den sich iiberlagernden Organisationsebenen der Gesellschaft orien-
tiert waren.”

Induced by a social crisis due to the fall of the northern kingdom, it was then
the case ,,dass das Sakralrecht auf die Alltagswelt Israels ausgriff und das
Profanrecht theologisch begriindet wurde“7. Otto opposed views that under-
stood the legal history in ancient Israel and Judah as a secularization process.
Rather, the living environment was increasingly moved closer to Yhwh, and ac-
cordingly he stated that ,,die Lebensbereiche als profanisierte [wanderten] also
gerade nicht aus seinem Gestaltungwillen aus, sondern wurden in diesen hinein-
gezogen‘”.

Bernard Jackson attempted to describe this idea of divine integration in the
legal practice using various models, recognizing both a dualistic and a monistic
model in the Jewish tradition: In the dualistic model, human law is separated
from divine justice, but it is nevertheless determined by influences of divine jus-
tice. In the monistic model, human law is an integral part of divine justice.®* In
the biblical context, the following categories should be distinguished: 1. ,,Direct
divine justice™: God establishes justice without human action. 2. , Institutional
divine justice*: God can intervene in human legal matters by means of ordeals
or oaths. 3. ,,Charismatic divine justice”: God can inspire human decision-mak-
ing in court. 4. ,,.Delegated divine justice: God hands over his laws to human
judges for implementation. While the third category clearly belongs to the mo-
nistic model, the fourth belongs to the dualistic model. Regarding the first and
second category Jackson made no clear allocation.#!

Werner Schilling is a representative of the position that assumes a link be-
tween law and religion. According to Schilling, the sacral order gave rise to a
legal consciousness that gradually developed into a legal order:

70TTO, Wandel, 75.

8 OTTO, Wandel, 75.

 OTTO, Wandel, 75.

80 Cf. JACKSON, Bernard S.: “Law and Religion in the Hebrew Bible”, in Law and Religion in the
Eastern Mediterranean from Antiquity to Early Islam, ed. Anselm C. Hagedorn / Reinhard G. Kratz.
Oxford: Oxford University Press, 2013, 189-209, 190.

81 Cf. JACKSON, Law, 190-191.
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Wir fassen zusammen, wie sich (...) der Urzusammenhang von Religion und
Recht bis jetzt darstellt. Die Verkoppelung ist eine doppelte. Die eine Ver-
bindungslinie (...) resultiert aus der mit religiosem Erleben gegebenen ,Sitt-
lichkeit® im weitesten Sinne: Der verpflichtende Charakter bestimmter Hand-
lungen und Unterlassungen ist religids motiviert, die Sakralordnung wird zur
verbindlichen Sitte und Rechtsordnung. Daraus ergeben sich die ersten An-
fange einer gesetzlichen Ordnung des Lebens und damit auch ein Rechtsbe-
wusstsein. Dartiber aber konstatieren wir eine zweite (...) Verkoppelung, die
die erste umschliesst und die wir die intensive Linie nennen mochten: Das
Rechtsbewusstsein, die ,Rechtsidee® ist selbst (...) ursprunghaft an religio-
sem Leben orientiert, in ihm verwurzelt.s

A similar position can be seen in Niklas Luhmann’s work, which also had an
important impact on the jurisprudence. Luhmann called it the ,,Ausdifferenzier-
ung des Rechts* that developed in modern times, which is why the legal system
needs to be seen as one subsystem in the society alongside other subsystems.s3

Fritz Stolz however emphasized:

,Religion® existiert als ausdifferenziertes Kommunikationssystem im Alten
Orient nicht, und es ist kein Zufall, dass es eine entsprechende Bezeichnung
in den antiken Sprachen noch nicht gibt.s

According to Stolz religion was always intertwined with other areas of life
in the ancient Near Eastern culture.ss Herbert Niehr’s thoughts went in the same
direction when he wrote:

Denn im Unterschied zu heute stellte das Phanomen Religion innerhalb einer
antiken Kultur oder Gesellschaft keine Substruktur dar. Vielmehr durchdrang
Religion die Gesellschaft und die Kultur in all ihren Bereichen.s6

82 SCHILLING, Werner: Religion und Recht (Urban Biicher 26). Stuttgart: Kohlhammer Verlag,1957,
86-87.

83 LUHMANN, Niklas: Ausdifferenzierung des Rechts. Beitriige zur Rechtssoziologie und Rechtstheo-
rie (Suhrkamp Taschenbuch Wissenschaft 1418). Frankfurt a.M.: Suhrkamp, 1999, 66 (emphasis in italics
in the original).

8 SToLZ, Fritz: Einfiihrung in den biblischen Monotheismus. Darmstadt: Wissenschaftliche Buchge-
sellschaft, 1996, 17 (emphasis in italics in the original).

85 Cf. STOLZ, Einfiihrung, 17.

8 NIEHR, Herbert, “Auf dem Weg zu einer Religionsgeschichte Israels und Judas. Anniherungen an
einen Problemkreis”, in Religionsgeschichte Israels. Formale und materiale Aspekte, Hg. Bernd Janowski
/ Matthias Kockert (Veroffentlichungen der Wissenschaftlichen Gesellschaft fiir Theologie Band 15).
Giitersloh: Kaiser, 1999, 57-78, 64; cf. the presentation of these quotations by Fritz Stolz and Herbert
Niehr in WAGNER, Volker: Profanitit und Sakralisierung im Alten Testament (BZAW 351). Berlin /
Boston: de Gruyter, 2005, 1.
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In contrast to these positions, Volker Wagner tried to show that the different
areas of life in ancient Israel and Judah existed independently of one another and
none dominated over another.8” Moreover, they were profane, but could have
been enriched by ,,sacralizations® such as ,,cultic additions*, ,cultic justifica-
tions* or ,,cultic punishments“.#8 According to Wagner there were only minor
interactions between law and religion in ancient Israel and Judah.®

John Barton, on the other hand, was convinced — particularly in a reversal of
Otto’s thesis — that laws were formed from existing moral convictions and be-
came necessary for living together in society.”® Accordingly, Barton assumed a
model according to which the ,,ethos* forms the basis from which the law then
emerged:

Laws originated in Israel, rather, as they did in most ancient societies: they
were the distillation of various moral insights, and the necessary conditions
for a peaceful life in society. Their ,theologization® was a later process. This
does indeed have the effect of bringing law closer to wisdom, as the product
of reflection on how people need to live if society is to be properly functional.
It tends, I would suggest, to imply that Ethos actually underlies Recht, rather
than being a development from it, which does differ from how Otto presents
the matter.5!

Similar to Barton, Frank Criisemann already thought of a process whereby
legal provisions only emerge after ethical norms, although he probably also
counted on fluid transitions when he assumed,

dass mit der Einbettung von Recht in die umfassendere Frage der Geltung
von ethischen Normen verschiedener Art nicht ein einfaches Entweder-Oder
vorliegt. (...) Man kann vielleicht etwas vergrobernd sagen, dass sich die so-
zialen Schutzbestimmungen zu den Mischpatim verhalten wie die Menschen-
rechte zum positiven Recht unserer Gegenwart: Sie sind Meta-Norm und kri-
tische Instanz.”

87 Cf. WAGNER, Profanitit, 322.

8 Cf. WAGNER, Profanitit, 324 (English translation LP).

89 Cf. WAGNER, Profanitit, 2900-291.

% Cf. BARTON, John: Ethics in Ancient Israel. Oxford: Oxford University Press, 2014, 22; cf. this
compilation of Barton’s and Criisemann’s positions already in KESSLER, Rainer: “,Recht tun und Giite
lieben ...° (Micha 6,8). Ethos und Recht im Alten Testament”, in Recht und Religion, Hg. Konrad Schmid
/ Michael Welker (Jahrbuch fiir Biblische Theologie). Gottingen: Vandenhoeck & Ruprecht, 2023, 81—
103, 88, who himself shares this opinion.

I BARTON, Ethics, 22 (emphasis in italics in the original).

°2 CRUSEMANN, Frank: Die Tora. Theologie und Sozialgeschichte des alttestamentlichen Gesetzes.
Giitersloh: Giitersloher Verlag-Haus, 19972, 228.
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Anne Fitzpatrick-McKinley’s thesis can be assigned to the same approach,
as she assumed a development according to which purely moral texts stood at
the beginning and a legal order only developed successively.*

5. CONCLUSION

Overall, this study showed that the legal practice in the sources of the Hebrew
Bible is often linked to religious symbolism, contains supra-rational practices or
incorporates theological thinking. These findings can only be interpreted in such
a way that the sphere of religion was able to pervade the realm of law. Thus, a
result emerges according to which law and religion could be intertwined at se-
lective but also decisive points in the episteme of the biblical scribes. The re-
search positions that assume primal connections between the development of
law and the sphere of religion can therefore be endorsed.

% Cf. FITZPATRICK-MCKINLEY, Anne: The Transformation of Torah firom Scribal Advice to Law
(JSOT. Suppl. Series 287). Sheffield: Sheffield Academic Press, 1999, 146-177, 146.
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